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Prop. Reg. Section 1.45R-1(a)(5) 
Definitions. 

(a) Definitions. The definitions in this section apply to this section and §§1.45R-2, 1.45R-3, 

1.45R-4, and 1.45R-5. 

(1) Average premium. The term average premium means an average premium for the 

small group market in the rating area in which the employee enrolls for coverage. The 

average premium for the small group market in a rating area is determined by the 

Secretary of Health and Human Services. 

(2) Composite billing. The term composite billing means a system of billing under 

which a health insurer charges a uniform premium for each of the employer's 

employees or charges a single aggregate premium for the group of covered employees 

that the employer then divides by the number of covered employees to determine the 

uniform premium. 

 (3) Credit period. 

(i)  In general. The term credit period means, with respect to any eligible small 

employer (or any predecessor employer), the two-consecutive-taxable year period 

beginning with the first taxable year beginning after December 31, 2013, for 

which the eligible small employer files an income tax return with an attached 

Form 8941, “Credit for Small Employer Health Insurance Premiums” (or files a 

Form 990-T, “Exempt Organization Business Income Tax Return,” with an 

attached Form 8941 in the case of a tax-exempt eligible employer). For a 

transition rule for 2014, see §1.45R-3(i). 

(ii) Examples. The following examples illustrate the provisions of paragraph 

(a)(3)(i) of this section: 

Example (1). (i)  Facts In 2014, an eligible small employer (Employer) that uses a 

calendar year as its taxable year begins to offer insurance through a SHOP 

Exchange. Employer has 4 employees and otherwise qualifies for the credit, but 
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none of the employees enroll in the coverage offered by Employer through the 

SHOP Exchange. In mid-2015, the 4 employees enroll for coverage through the 

SHOP Exchange but Employer does not file Form 8941 or claim the credit. In 

2016, Employer has 20 employees and all are enrolled in coverage offered 

through the SHOP Exchange. Employer files Form 8941 with Employer's 2016 

tax return to claim the credit. 

(ii)  Conclusion. Employer's taxable year 2016 is the first year of the credit 

period. Accordingly, Employer's two-year credit period is 2016 and 2017. 

Example (2). (i)  Facts. Same facts as Example 1, but Employer files Form 8941 

with Employer's 2015 tax return. 

(ii)  Conclusion. Employer's taxable year 2015 is the first year of the credit 

period. Accordingly, Employer's two-year credit period is 2015 and 2016 (and 

does not include 2017). Employer is entitled to a credit based on a partial year of 

SHOP Exchange coverage for Employer's taxable year 2015. 

(4) Eligible small employer. 

(i) The term eligible small employer means an employer that meets the 

requirements set forth in §1.45R-2. 

(ii) For the definition of tax-exempt eligible small employer, see paragraph 

(a)(19) of this section. 

(iii) A farmers' cooperative described under section 521 that is subject to tax 

pursuant to section 1381, and otherwise meets the requirements of this paragraph 

(a)(4) and §1.45R-2, is an eligible small employer. 

(5) Employee. 

(i)  In general. Except as otherwise specifically provided in this paragraph (a)(5), 

the term employee means an individual who is an employee of the eligible small 

employer under the common law standard. See §31.3121(d)-1(c). 

(ii)  Leased employees. For purposes of this paragraph (a)(5), the term employee 

also includes a leased employee (as defined in section 414(n)). 

(iii)  Certain individuals excluded. The term employee does not include 

independent contractors (including sole proprietors), partners in a partnership, 



shareholders owning more than two percent of an S corporation, and any owners 

of more than five percent of other businesses. The term employee also does not 

include family members of these owners and partners including the employee-

spouse of a shareholder owning more than two percent of the stock of an S 

corporation, the employee-spouse of an owner of more than five percent of a 

business, the employee-spouse of a partner owning more than a five percent 

interest in a partnership, and the employee-spouse of a sole proprietor. 

(iv)  Seasonal employees. The term employee does not include seasonal workers 

unless the seasonal worker provides services to the employer on more than 120 

days during the taxable year. 

(v)  Dependents. The term employee does not include any other member of the 

household of owners and partners who qualifies as a dependent under section 

152(d)(2)(H). 

(vi)  Ministers. Whether a minister is an employee is determined under the 

common law standard for determining worker status. If, under the common law 

standard, a minister is not an employee, the minister is not an employee for 

purposes of this paragraph (a)(5) and is not taken into account in determining an 

employer's FTEs, and premiums paid for the minister's health insurance coverage 

are not taken into account in computing the credit. If, under the common law 

standard, a minister is an employee, the minister is an employee for purposes of 

this paragraph (a)(5), and is taken into account in determining an employer's 

FTEs, and premiums paid by the employer for the minister's health insurance 

coverage can be taken into account in computing the credit. Because the 

performance of services by a minister in the exercise of his or her ministry is not 

treated as employment for purposes of the Federal Insurance Contributions Act 

(FICA), compensation paid to the minister is not wages as defined under section 

3121(a), and is not counted as wages for purposes of computing an employer's 

average annual wages. 

(6) Employer-computed composite rate. The term employer-computed composite rate 

refers to a rate for a tier of coverage (such as self-only or family) of a QHP that is the 

average rate determined by adding the premiums for that tier of coverage for all 

employees eligible to participate in the QHP (whether or not they actually receive 

coverage under the plan or under that tier of coverage) and dividing by the total 

number of such eligible employees. The employer-computed composite rate is used in 



list billing to convert individual premiums for a tier of coverage into an employer-

computed composite rate for that tier of coverage. 

(7) Exchange. The term Exchange means an exchange as defined in 45 CFR 155.20. 

(8) Family member. The term family member is defined with respect to a taxpayer as a 

child (or descendant of a child); a sibling or step-sibling; a parent (or ancestor of a 

parent); a step-parent; a niece or nephew; an aunt or uncle; or a son-in-law, daughter-

in-law, father-in-law, mother-in-law, brother-in-law or sister-in-law. A spouse of any 

of these family members is also considered a family member. 

(9) Full-time equivalent employee (FTE). The number of full-time equivalent 

employees (FTEs) is determined by dividing the total number of hours of service for 

which wages were paid by the employer to employees during the taxable year by 

2,080. See §1.45-2(d) and (e) for permissible methods of calculating hours of service 

and the method for calculating the number of an employer's FTEs. 

(10) List billing. The term list billing refers to a system of billing under which a health 

insurer lists a separate premium for each employee based on the age of the employee 

or other factors. 

(11) Net premium payments. The term net premium payments means, in the case of an 

employer receiving a State tax credit or State subsidy for providing health insurance to 

its employees, the excess of the employer's actual premium payments over the State 

tax credit or State subsidy received by the employer. In the case of a State payment 

directly to an insurance company (or another entity licensed under State law to engage 

in the business of insurance), the employer's net premium payments are the employer's 

actual premium payments. If a State-administered program (such as Medicaid or 

another program that makes payments directly to a health care provider or insurance 

company on behalf of individuals and their families who meet certain eligibility 

guidelines) makes payments that are not contingent on the maintenance of an 

employer-provided group health plan, those payments are not taken into account in 

determining the employer's net premium payments. 

(12) Nonelective contribution. The term nonelective contribution means an employer 

contribution other than a contribution pursuant to a salary reduction arrangement under 

section 125. 

(13) Payroll taxes. For purposes of section 45R, the term payroll taxes means amounts 

required to be withheld as tax from the employees of a tax-exempt eligible small 



employer under section 3402, amounts required to be withheld from such employees 

under section 3101(b), and amounts of tax imposed on the tax-exempt eligible small 

employer under section 3111(b). 

(14) Qualified health plan (QHP). The term qualified health plan (QHP) means a 

qualified health plan as defined in Affordable Care Act section 1301(a) (see 42 U.S.C. 

18021(a)), but does not include a catastrophic plan described in Affordable Care Act 

section 1302(e) (See 42 U.S.C. 18022(e)). 

(15) Qualifying arrangement. The term qualifying arrangement means an arrangement 

that requires an eligible small employer to make a nonelective contribution on behalf 

of each employee who enrolls in a QHP offered to employees by the employer through 

a SHOP Exchange in an amount equal to a uniform percentage (not less than 50 

percent) of the premium cost of the QHP. 

(16) Seasonal worker. The term seasonal worker means a worker who performs labor 

or services on a seasonal basis as defined by the Secretary of Labor, including (but not 

limited to) workers covered by 29 CFR 500.20(s)(1), and retail workers employed 

exclusively during holiday seasons. 

(17) Small Business Health Options Program (SHOP). The term Small Business 

Health Options Program (SHOP) means an Exchange established pursuant to section 

1311 of the Affordable Care Act and defined in 45 CFR 155.20. 

(18) State. The term State means a State as defined in section 7701(a)(10), including 

the District of Columbia. 

(19) Tax-exempt eligible small employer. The term tax-exempt eligible small employer 

means an eligible small employer that is exempt from federal income tax under section 

501(a) as an organization described in section 501(c). 

(20) Tier. The term tier refers to a category of coverage under a benefits package that 

varies only by the number of individuals covered. For example, self-only coverage, 

self plus one coverage, and family coverage would constitute three separate tiers of 

coverage. 

(21) United States. The term United States means United States as defined in section 

7701(a)(9). 

(22) Wages. The term wages for purposes of section 45R means wages as defined 

under section 3121(a) for purposes of the Federal Insurance Contributions Act (FICA), 

determined without regard to the social security wage base limitation under section 

3121(a)(1). 



 

(b) Effective/applicability date. This section is applicable for periods after December 31, 

2013. 

 


