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Prop. Reg. Section 1.45R-2(a)  
Eligibility for the credit. 

 

(a) Eligible small employer. To be eligible for the credit, an employer must be an eligible 

small employer. In order to be an eligible small employer, with respect to any taxable 

year, an employer must have no more than 25 full-time equivalent employees (FTEs), 

must have in effect a qualifying arrangement, and the average annual wages of its FTEs 

must not exceed an amount equal to twice the dollar amount in effect under §1.45R-

3(c)(2). To claim the credit for taxable years beginning in or after 2014, the qualifying 

arrangement is an arrangement that requires an employer to make a nonelective 

contribution on behalf of each employee who enrolls in a qualified health plan (QHP) 

offered to employees through a small business health options program (SHOP) 

Exchange in an amount equal to a uniform percentage (not less than 50 percent) of the 

premium cost of the QHP. Notwithstanding the foregoing, an employer that is an agency 

or instrumentality of the federal government, or of a State, local or Indian tribal 

government, is not an eligible small employer unless it is an organization described in 

section 501(c) that is exempt from tax under section 501(a). An employer does not fail 

to be an eligible small employer merely because its employees are not performing 

services in a trade or business of the employer. An employer located outside the United 

States (including a U.S. Territory) must have income effectively connected with the 

conduct of a trade or business in the United States, and otherwise meet the requirements 

of this section, to be an eligible small employer. For eligibility standards for SHOP 

related to foreign employers, see 45 CFR 155.710. Paragraphs (b) through (f) of this 

section provide the rules for determining whether the requirements to be an eligible 

small employer are met, including rules related to identifying and counting the 

employer's number of the employer's FTEs, counting the employees' hours of service, 

and determining the employer's average annual FTE wages for the taxable year. For 

rules on determining whether the uniform percentage requirement is met, see §1.45R-4. 
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