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SECTION 202.  FORMATION OF PARTNERSHIP.

(a) Except as otherwise provided in subsection (b), the association of two

or more persons to carry on as co-owners a business for profit forms a partnership,

whether or not the persons intend to form a partnership.

(b) An association formed under a statute other than this [Act], a

predecessor statute, or a comparable statute of another jurisdiction is not a

partnership under this [Act].

(c) In determining whether a partnership is formed, the following rules

apply:

(1) Joint tenancy, tenancy in common, tenancy by the entireties, joint

property, common property, or part ownership does not by itself establish a

partnership, even if the co-owners share profits made by the use of the property.

(2) The sharing of gross returns does not by itself establish a

partnership, even if the persons sharing them have a joint or common right or

interest in property from which the returns are derived.

(3) A person who receives a share of the profits of a business is

presumed to be a partner in the business, unless the profits were received in

payment:

(i) of a debt by installments or otherwise;

(ii) for services as an independent contractor or of wages or other

compensation to an employee;

(iii) of rent;
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(iv) of an annuity or other retirement or health benefit to a

beneficiary, representative, or designee of a deceased or retired partner;

(v) of interest or other charge on a loan, even if the amount of

payment varies with the profits of the business, including a direct or indirect present

or future ownership of the collateral, or rights to income, proceeds, or increase in

value derived from the collateral; or

(vi) for the sale of the goodwill of a business or other property by

installments or otherwise.

Comment

1.  Section 202 combines UPA Sections 6 and 7.  The traditional UPA
Section 6(1) “definition” of a partnership is recast as an operative rule of law.  No
substantive change in the law is intended.  The UPA “definition” has always been
understood as an operative rule, as well as a definition.  The addition of the phrase,
“whether or not the persons intend to form a partnership,” merely codifies the
universal judicial construction of UPA Section 6(1) that a partnership is created by
the association of persons whose intent is to carry on as co-owners a business for
profit, regardless of their subjective intention to be “partners.”  Indeed, they may
inadvertently create a partnership despite their expressed subjective intention not to
do so.  The new language alerts readers to this possibility.

As under the UPA, the attribute of co-ownership distinguishes a
partnership from a mere agency relationship.  A business is a series of acts directed
toward an end.  Ownership involves the power of ultimate control.  To state that
partners are co-owners of a business is to state that they each have the power of
ultimate control.  See Official Comment to UPA § 6(1).  On the other hand, as
subsection (c)(1) makes clear, passive co-ownership of property by itself, as
distinguished from the carrying on of a business, does not establish a partnership.

2.  Subsection (b) provides that business associations organized under
other statutes are not partnerships.  Those statutory associations include
corporations, limited partnerships, and limited liability companies.  That continues
the UPA concept that general partnership is the residual form of for profit business
association, existing only if another form does not.

A limited partnership is not a partnership under this definition. 
Nevertheless, certain provisions of RUPA will continue to govern limited
partnerships because RULPA itself, in Section 1105, so requires “in any case not
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provided for” in RULPA.  For example, the rules applicable to a limited liability
partnership will generally apply to limited partnerships.  See Comment to Section
101(5) (definition of a limited liability partnership).  In light of that RULPA
Section 1105, UPA Section 6(2), which provides that limited partnerships are
governed by the UPA, is redundant and has not been carried over to RUPA.  It is
also more appropriate that the applicability of RUPA to limited partnerships be
governed exclusively by RULPA.  For example, a RULPA amendment may clarify
certain linkage questions regarding the application of the limited liability
partnership rules to limited partnerships.  See Comment to Section 101(5) for a
suggested form of such an amendment.

It is not intended that RUPA change any common law rules concerning
special types of associations, such as mining partnerships, which in some
jurisdictions are not governed by the UPA.

Relationships that are called “joint ventures” are partnerships if they
otherwise fit the definition of a partnership.  An association is not classified as a
partnership, however, simply because it is called a “joint venture.”

An unincorporated nonprofit organization is not a partnership under
RUPA, even if it qualifies as a business, because it is not a “for profit”
organization.

3.  Subsection (c) provides three rules of construction that apply in
determining whether a partnership has been formed under subsection (a).  They are
largely derived from UPA Section 7, and to that extent no substantive change is
intended.  The sharing of profits is recast as a rebuttable presumption of a
partnership, a more contemporary construction, rather than as prima facie evidence
thereof.  The protected categories, in which receipt of a share of the profits is not
presumed to create a partnership, apply whether the profit share is a single flat
percentage or a ratio which varies, for example, after reaching a dollar floor or
different levels of profits.

Like its predecessor, RUPA makes no attempt to answer in every case
whether a partnership is formed.  Whether a relationship is more properly
characterized as that of borrower and lender, employer and employee, or landlord
and tenant is left to the trier of fact.  As under the UPA, a person may function in
both partner and nonpartner capacities.

Paragraph (3)(v) adds a new protected category to the list.  It shields from
the presumption a share of the profits received in payment of interest or other
charges on a loan, “including a direct or indirect present or future ownership in the
collateral, or rights to income, proceeds, or increase in value derived from the
collateral.”  The quoted language is taken from Section 211 of the Uniform Land
Security Interest Act.  The purpose of the new language is to protect shared-
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appreciation mortgages, contingent or other variable or performance-related
mortgages, and other equity participation arrangements by clarifying that contingent
payments do not presumptively convert lending arrangements into partnerships.

4.  Section 202(e) of the 1993 Act stated that partnerships formed under
RUPA are general partnerships and that the partners are general partners.  That
section has been deleted as unnecessary.  Limited partners are not “partners” within
the meaning of RUPA, however.

SECTION 203.  PARTNERSHIP PROPERTY.  Property acquired by a

partnership is property of the partnership and not of the partners individually.

Comment

All property acquired by a partnership, by transfer or otherwise, becomes
partnership property and belongs to the partnership as an entity, rather than to the
individual partners.  This expresses the substantive result of UPA Sections 8(1) and
25.

Neither UPA Section 8(1) nor RUPA Section 203 provides any guidance
concerning when property is “acquired by” the partnership.  That problem is dealt
with in Section 204.

UPA Sections 25(2)(c) and (e) also provide that partnership property is not
subject to exemptions, allowances, or rights of a partner’s spouse, heirs, or next of
kin.  Those provisions have been omitted as unnecessary.  No substantive change is
intended.  Those exemptions and rights inure to the property of the partners, and not
to partnership property.

SECTION 204.  WHEN PROPERTY IS PARTNERSHIP PROPERTY.

(a)  Property is partnership property if acquired in the name of:

(1) the partnership; or

(2) one or more partners with an indication in the instrument

transferring title to the property of the person’s capacity as a partner or of the

existence of a partnership but without an indication of the name of the partnership.

(b)  Property is acquired in the name of the partnership by a transfer to:




