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Reg. Section 1.170A-14(h)(3)
Qualified conservation contributions

(h) Valuation.
(1) Entire interest of donor other than qualified mineral interest. The value of the
contribution under section 170 in the case of a contribution of a taxpayer's entire interest
in property other than a qualified mineral interest is the fair market value of the surface
rights in the property contributed. The value of the contribution shall be computed
without regard to the mineral rights. See paragraph (h)(4), example (1), of this section.

(2) Remainder interest in real property. In the case of a contribution of any remainder
interest in real property, section 170(f)(4) provides that in determining the value of such
interest for purposes of section 170, depreciation and depletion of such property shall be
taken into account. See §1.170A-12. In the case of the contribution of a remainder
interest for conservation purposes, the current fair market value of the property (against
which the limitations of §1.170A-12 are applied) must take into account any pre-existing
or contemporaneously recorded rights limiting, for conservation purposes, the use to
which the subject property may be put.

‘ (3) Perpetual conservation restriction.

(1) In general. The value of the contribution under section 170 in the case of a
charitable contribution of a perpetual conservation restriction is the fair market
value of the perpetual conservation restriction at the time of the contribution. See
§1.170A-7(c). If there is a substantial record of sales of easements comparable to
the donated easement (such as purchases pursuant to a governmental program),
the fair market value of the donated easement is based on the sales prices of such
comparable easements. If no substantial record of market-place sales is available
to use as a meaningful or valid comparison, as a general rule (but not necessarily
in all cases) the fair market value of a perpetual conservation restriction is equal
to the difference between the fair market value of the property it encumbers
before the granting of the restriction and the fair market value of the encumbered
property after the granting of the restriction. The amount of the deduction in the
case of a charitable contribution of a perpetual conservation restriction covering a
portion of the contiguous property owned by a donor and the donor's family (as
defined in section 267(c)(4)) is the difference between the fair market value of the
entire contiguous parcel of property before and after the granting of the
restriction. If the granting of a perpetual conservation restriction after January 14,
1986, has the effect of increasing the value of any other property owned by the
donor or a related person, the amount of the deduction for the conservation
contribution shall be reduced by the amount of the increase in the value of the
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other property, whether or not such property is contiguous. If, as a result of the
donation of a perpetual conservation restriction, the donor or a related person
receives, or can reasonably expect to receive, financial or economic benefits that
are greater than those that will inure to the general public from the transfer, no
deduction is allowable under this section. However, if the donor or a related
person receives, or can reasonably expect to receive, a financial or economic
benefit that is substantial, but it is clearly shown that the benefit is less than the
amount of the transfer, then a deduction under this section is allowable for the
excess of the amount transferred over the amount of the financial or economic
benefit received or reasonably expected to be received by the donor or the related
person. For purposes of this paragraph (h)(3)(i), related person shall have the
same meaning as in either section 267(b) or section 707(b). (See example (10) of
paragraph (h)(4) of this section.)

(11) Fair market value of property before and after restriction. If before and after
valuation is used, the fair market value of the property before contribution of the
conservation restriction must take into account not only the current use of the
property but also an objective assessment of how immediate or remote the
likelihood is that the property, absent the restriction, would in fact be developed,
as well as any effect from zoning, conservation, or historic preservation laws that
already restrict the property's potential highest and best use. Further, there may be
instances where the grant of a conservation restriction may have no material effect
on the value of the property or may in fact serve to enhance, rather than reduce,
the value of property. In such instances no deduction would be allowable. In the
case of a conservation restriction that allows for any development, however
limited, on the property to be protected, the fair market value of the property after
contribution of the restriction must take into account the effect of the
development. In the case of a conservation easement such as an easement on a
certified historic structure, the fair market value of the property after contribution
of the restriction must take into account the amount of access permitted by the
terms of the easement. Additionally, if before and after valuation is used, an
appraisal of the property after contribution of the restriction must take into
account the effect of restrictions that will result in a reduction of the potential fair
market value represented by highest and best use but will, nevertheless, permit
uses of the property that will increase its fair market value above that represented
by the property's current use. The value of a perpetual conservation restriction
shall not be reduced by reason of the existence of restrictions on transfer designed
solely to ensure that the conservation restriction will be dedicated to conservation
purposes. See § 1.170A-14(c)(3).

(i11) Allocation of basis. In the case of the donation of a qualified real property
interest for conservation purposes, the basis of the property retained by the donor
must be adjusted by the elimination of that part of the total basis of the property
that is properly allocable to the qualified real property interest granted. The
amount of the basis that is allocable to the qualified real property interest shall
bear the same ratio to the total basis of the property as the fair market value of the
qualified real property interest bears to the fair market value of the property
before the granting of the qualified real property interest. When a taxpayer
donates to a qualifying conservation organization an easement on a structure with



respect to which deductions are taken for depreciation, the reduction required by
this paragraph (h)(3)(i1) in the basis of the property retained by the taxpayer must
be allocated between the structure and the underlying land.

(4) Examples. The provisions of this section may be illustrated by the following
examples. In examples illustrating the value or deductibility of donations, the applicable
restrictions and limitations of §1.170A-4, with respect to reduction in amount of
charitable contributions of certain appreciated property, and §1.170A-8, with respect to
limitations on charitable deductions by individuals must also be taken into account.

Example (1). A owns Goldacre, a property adjacent to a state park. A wants to donate
Goldacre to the state to be used as part of the park, but A wants to reserve a qualified
mineral interest in the property, to exploit currently and to devise at death. The fair
market value of the surface rights in Goldacre is $200,000 and the fair market value of
the mineral rights in $100.000. In order to ensure that the quality of the park will not be
degraded, restrictions must be imposed on the right to extract the minerals that reduce the
fair market value of the mineral rights to $80,000. Under this section, the value of the
contribution is $200,000 (the value of the surface rights).

Example (2). In 1984 B, who is 62, donates a remainder interest in Greenacre to a
qualifying organization for conservation purposes. Greenacre is a tract of 200 acres of
undeveloped woodland that is valued at $200,000 at its highest and best use. Under
§1.170A-12(b), the value of a remainder interest in real property following one life is
determined under §25.2512-5 of this chapter (Gift Tax Regulations). (See §25.2512-5A
of this chapter with respect to the valuation of annuities, interests for life or term of years,
and remainder or reversionary interests transferred before May 1, 2009). Accordingly, the
value of the remainder interest, and thus the amount eligible for an income tax deduction
under sections 170(f), is $55,996 ($200,000 x .27998).

Example (3). Assume the same facts as in example (2), except that Greenacre is B's 200-
acre estate with a home built during the colonial period. Some of the acreage around the
home is cleared; the balance of Greenacre, except for access roads, is wooded and
undeveloped. See section 170(f)(3)(B)(1). However, B would like Greenacre to be
maintained in its current state after his death, so he donates a remainder interest in
Greenacre to a qualifying organization for conservation purposes pursuant to section
170()(3)(B)(iii) and (h)(2)(B). At the time of the gift the land has a value of $200,000
and the house has a value of $100,000. The value of the remainder interest, and thus the
amount eligible for an income tax deduction under section 170(f), is computed pursuant
to §1.170A-12. See § 1.170A-12(b)(3).

Example (4). Assume the same facts as in example (2), except that at age 62 instead of
donating a remainder interest B donates an easement in Greenacre to a qualifying
organization for conservation purposes. The fair market value of Greenacre after the
donation is reduced to $110,000. Accordingly, the value of the easement, and thus the
amount eligible for a deduction under section 170(f), is $90,000 ($200,000 less
$110,000).

Example (5). Assume the same facts as in example (4), and assume that three years later,
at age 65, B decides to donate a remainder interest in Greenacre to a qualifying



organization for conservation purposes. Increasing real estate values in the area have
raised the fair market value of Greenacre (subject to the easement) to $130,000.
Accordingly, the value of the remainder interest, and thus the amount eligible for a
deduction under section 170(f), is $41,639 ($130,000 x .32030).

Example (6). Assume the same facts as in example (2), except that at the time of the
donation of a remainder interest in Greenacre, B also donates an easement to a different
qualifying organization for conservation purposes. Based on all the facts and
circumstances, the value of the easement is determined to be $100,000. Therefore, the
value of the property after the easement is $100,000 and the value of the remainder
interest, and thus the amount eligible for deduction under section 170(f), is $27,998
($100,000 x .27998).

Example (7). C owns Greenacre, a 200-acre estate containing a house built during the
colonial period. At its highest and best use, for home development, the fair market value
of Greenacre is $300,000. C donates an easement (to maintain the house and Greenacre in
their current state) to a qualifying organization for conservation purposes. The fair market
value of Greenacre after the donation is reduced to $125,000. Accordingly, the value of
the easement and the amount eligible for a deduction under section 170(f) is $175,000
($300,000 less $125,000).

Example (8). Assume the same facts as in example (7) and assume that three years later,
C decides to donate a remainder interest in Greenacre to a qualifying organization for
conservation purposes. Increasing real estate values in the area have raised the fair market
value of Greenacre to $180,000. Assume that because of the perpetual easement
prohibiting any development of the land, the value of the house is $120,000 and the value
of the land is $60,000. The value of the remainder interest, and thus the amount eligible
for an income tax deduction under section 170(f), is computed pursuant to §1.170A-12.
See §1.170A-12(b)(3).

Example (9). D owns property with a basis of $20,000 and a fair market value of
$80,000. D donates to a qualifying organization an easement for conservation purposes
that is determined under this section to have a fair market value of $60,000. The amount
of basis allocable to the easement is $15,000 ($60,000/$80,000 is reduced to $5,000
($20,000 minus $15,000).

Example (10). E owns 10 one-acre lots that are currently woods and parkland. The fair
market value of each of E's lots is $15,000 and the basis of each lot is $3,000. E grants to
the county a perpetual easement for conservation purposes to use and maintain eight of
the acres as a public park and to restrict any future development on those eight acres. As
a result of the restrictions, the value of the eight acres is reduced to $1,000 an acre.
However, by perpetually restricting development on this portion of the land, E has
ensured that the two remaining acres will always be bordered by parkland, thus
increasing their fair market value to $22,500 each. If the eight acres represented all of E's
land, the fair market value of the easement would be $112,000, an amount equal to the
fair market value of the land before the granting of the easement (8 x $15,000 =
$120,000) minus the fair market value of the encumbered land after the granting of the
easement (8 x $1,000 = $8,000). However, because the easement only covered a portion
of the taxpayer's contiguous land, the amount of the deduction under section 170 is



reduced to $97,000 ($150,000 - $53,000), that is, the difference between the fair market
value of the entire tract of land before ($150,000) and after ((8 x $1,000) + (2 x $22,500))
the granting of the easement.

Example (11). Assume the same facts as in example (10). Since the easement covers a
portion of E's land, only the basis of that portion is adjusted. Therefore, the amount of
basis allocable to the easement is $22,400 ((8 x $3,000) x ($112,000/$120,000)).
Accordingly, the basis of the eight acres encumbered by the easement is reduced to
$1,600 ($24,000 — $22,400), or $200 for each acre. The basis of the two remaining acres
is not affected by the donation.

Example (12). F owns and uses as professional offices a two-story building that lies
within a registered historic district F's building is an outstanding example of period
architecture with a fair market value of $125,000. Restricted to its current use, which is
the highest and best use of the property without making changes to the facade, the
building and lot would have a fair market value of $100,000, of which $80,000 would be
allocable to the building and $20,000 would be allocable to the lot. F's basis in the
property is $50,000, of which $40,000 is allocable to the building and $10,000 is
allocable to the lot. F's neighborhood is a mix of residential and commercial uses, and it
is possible that F (or another owner) could enlarge the building for more extensive
commercial use, which is its highest and best use. However, this would require changes
to the facade. F would like to donate to a qualifying preservation organization an
easement restricting any changes to the facade and promising to maintain the facade in
perpetuity, the donation would qualify for a deduction under this section. The fair market
value of the easement is $25,000 (the fair market value of the property before the
easement, $125,000, minus the fair market value of the property after the easement,
$100,000). Pursuant to §1.170A-14(h)(3)(iii), the basis allocable to the easement is
$10,000 and the basis of the underlying property (building and lot) is reduced to $40,000.



