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Reg. Section 1.263(a)-4(b)(1)
Amounts paid to acquire or create intangibles.

(a) Overview. This section provides rules for applying section 263(a) to amounts paid to acquire
or create intangibles. Except to the extent provided in paragraph (d)(8) of this section, the rules
provided by this section do not apply to amounts paid to acquire or create tangible assets.
Paragraph (b) of this section provides a general principle of capitalization. Paragraphs (c) and (d)
of this section identify intangibles for which capitalization is specifically required under the
general principle. Paragraph (e) of this section provides rules for determining the extent to which
taxpayers must capitalize transaction costs. Paragraph (f) of this section provides a 12-month rule
intended to simplify the application of the general principle to certain payments that create
benefits of a brief duration. Additional rules and examples relating to these provisions are
provided in paragraphs (g) through (n) of this section. The applicability date of the rules in this
section is provided in paragraph (o) of this section. Paragraph (p) of this section provides rules
applicable to changes in methods of accounting made to comply with this section.

(b) Capitalization with respect to intangibles -- (1) In general. Except as otherwise provided
in this section, a taxpayer must capitalize --

(i) An amount paid to acquire an intangible (see paragraph (c) of this section);
(if) An amount paid to create an intangible described in paragraph (d) of this section;

(iii) An amount paid to create or enhance a separate and distinct intangible asset within the
meaning of paragraph (b)(3) of this section;

(iv) An amount paid to create or enhance a future benefit identified in published guidance in
the Federal Register or in the Internal Revenue Bulletin (see 8 601.601(d)(2)(ii) of this chapter)
as an intangible for which capitalization is required under this section; and

(v) An amount paid to facilitate (within the meaning of paragraph (e)(1) of this section) an
acquisition or creation of an intangible described in paragraph (b)(1)(i), (ii), (iii) or (iv) of this
section.

(2) Published guidance. Any published guidance identifying a future benefit as an intangible
for which capitalization is required under paragraph (b)(1)(iv) of this section applies only to
amounts paid on or after the date of publication of the guidance.

(3) Separate and distinct intangible asset -- (i) Definition. The term separate and distinct
intangible asset means a property interest of ascertainable and measurable value in money's
worth that is subject to protection under applicable State, Federal or foreign law and the
possession and control of which is intrinsically capable of being sold, transferred or pledged
(ignoring any restrictions imposed on assignability) separate and apart from a trade or business.
In addition, for purposes of this section, a fund (or similar account) is treated as a separate and
distinct intangible asset of the taxpayer if amounts in the fund (or account) may revert to the
taxpayer. The determination of whether a payment creates a separate and distinct intangible asset
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is made based on all of the facts and circumstances existing during the taxable year in which the
payment is made.

(i) Creation or termination of contract rights. Amounts paid to another party to create,
originate, enter into, renew or renegotiate an agreement with that party that produces rights or
benefits for the taxpayer (and amounts paid to facilitate the creation, origination, enhancement,
renewal or renegotiation of such an agreement) are treated as amounts that do not create (or
facilitate the creation of) a separate and distinct intangible asset within the meaning of this
paragraph (b)(3). Further, amounts paid to another party to terminate (or facilitate the
termination of) an agreement with that party are treated as amounts that do not create a separate
and distinct intangible asset within the meaning of this paragraph (b)(3). See paragraphs (d)(2),
(d)(6), and (d)(7) of this section for rules that specifically require capitalization of amounts paid
to create or terminate certain agreements.

(iii) Amounts paid in performing services. Amounts paid in performing services under an
agreement are treated as amounts that do not create a separate and distinct intangible asset within
the meaning of this paragraph (b)(3), regardless of whether the amounts result in the creation of
an income stream under the agreement.

(iv) Creation of computer software. Except as otherwise provided in the Internal Revenue
Code, the regulations thereunder, or other published guidance in the Federal Register or in the
Internal Revenue Bulletin (see 8 601.601(d)(2)(ii) of this chapter), amounts paid to develop
computer software are treated as amounts that do not create a separate and distinct intangible
asset within the meaning of this paragraph (b)(3).

(v) Creation of package design. Amounts paid to develop a package design are treated as
amounts that do not create a separate and distinct intangible asset within the meaning of this
paragraph (b)(3). For purposes of this section, the term package design means the specific
graphic arrangement or design of shapes, colors, words, pictures, lettering, and other elements on
a given product package, or the design of a container with respect to its shape or function.

(4) Coordination with other provisions of the Internal Revenue Code -- (i) In general.
Nothing in this section changes the treatment of an amount that is specifically provided for under
any other provision of the Internal Revenue Code (other than section 162(a) or 212) or the
regulations thereunder.

(ii) Example. The following example illustrates the rule of this paragraph (b)(4):

Example. On January 1, 2004, G enters into an interest rate swap agreement with unrelated
counterparty H under which, for a term of five years, G is obligated to make annual payments at
11% and H is obligated to make annual payments at LIBOR on a notional principal amount of $
100 million. At the time G and H enter into this swap agreement, the rate for similar on-market
swaps is LIBOR to 10%. To compensate for this difference, on January 1, 2004, H pays G a
yield adjustment fee of $ 3,790,786. This yield adjustment fee constitutes an amount paid to
create an intangible and would be capitalized under paragraph (d)(2) of this section. However,
because the yield adjustment fee is a nonperiodic payment on a notional principal contract as
defined in § 1.446-3(c), the treatment of this fee is governed by § 1.446-3 and not this section.



