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Reg. Section 1.45D-1(c)(5)(i) 
New markets tax credit 
 

(c) Qualified equity investment— 
 

(1) In general. The term qualified equity investment means any equity investment (as 
defined in paragraph (c)(2) of this section) in a CDE if— 

 
(i) The investment is acquired by the taxpayer at its original issue (directly 

or through an underwriter) solely in exchange for cash; 
 

(ii) Substantially all (as defined in paragraph (c)(5) of this section) of such 
cash is used by the CDE to make qualified low-income community 
investments (as defined in paragraph (d)(1) of this section); and 

 
(iii)The investment is designated for purposes of section 45D and this 

section by the CDE on its books and records using any reasonable 
method. 

 
(2) Equity investment. The term equity investment means any stock (other than 

nonqualified preferred stock as defined in section 351(g)(2)) in an entity that is a 
corporation for Federal tax purposes and any capital interest in an entity that is a 
partnership for Federal tax purposes. See §§ 301.7701-1 through 301.7701-3 of 
this chapter for rules governing when a business entity, such as a business trust or 
limited liability company, is classified as a corporation or a partnership for 
Federal tax purposes. 

 
(3) Equity investments made prior to allocation— 

 
(i) In general. Except as provided in paragraph (c)(3)(ii) of this section, an 

equity investment in an entity is not eligible to be designated as a 
qualified equity investment if it is made before the entity enters into an 
allocation agreement with the Secretary. An allocation agreement is an 
agreement between the Secretary and a CDE relating to a new markets 
tax credit allocation under section 45D(f)(2). 

 
(ii) Exceptions. Notwithstanding paragraph (c)(3)(i) of this section, an 

equity investment in an entity is eligible to be designated as a qualified 
equity investment under paragraph (c)(1)(iii) of this section if— 

 
(A) Allocation applications submitted by August 29, 2002. 

 
(1) The equity investment is made on or after April 20, 2001; 

http://www.bradfordtaxinstitute.com/


 
(2) The designation of the equity investment as a qualified 

equity investment is made for a credit allocation received 
pursuant to an allocation application submitted to the 
Secretary no later than August 29, 2002; and 

 
(3) The equity investment otherwise satisfies the requirements 

of section 45D and this section; or 
 

(B) Other allocation applications. 
 

(1) The equity investment is made on or after the date the 
Secretary publishes a Notice of Allocation Availability 
(NOAA) in the Federal Register; 

 
(2) The designation of the equity investment as a qualified 

equity investment is made for a credit allocation received 
pursuant to an allocation application submitted to the 
Secretary under that NOAA; and 

 
(3) The equity investment otherwise satisfies the requirements 

of section 45D and this section. 
 

(iii)Failure to receive allocation. For purposes of paragraph (c)(3)(ii)(A) of 
this section, if the entity in which the equity investment is made does not 
receive an allocation pursuant to an allocation application submitted no 
later than August 29, 2002, the equity investment will not be eligible to 
be designated as a qualified equity investment. For purposes of 
paragraph (c)(3)(ii)(B) of this section, if the entity in which the equity 
investment is made does not receive an allocation under the NOAA 
described in paragraph (c)(3)(ii)(B)(1) of this section, the equity 
investment will not be eligible to be designated as a qualified equity 
investment. 

 
(iv) Initial investment date. If an equity investment is designated as a 

qualified equity investment in accordance with paragraph (c)(3)(ii) of 
this section, the investment is treated as initially made on the effective 
date of the allocation agreement between the CDE and the Secretary. 

 
(4) Limitations— 

 
(i) In general. The term qualified equity investment does not include— 

 
(A) Any equity investment issued by a CDE more than 5 years after the 

date the CDE enters into an allocation agreement (as defined in 
paragraph (c)(3)(i) of this section) with the Secretary; and 

 



(B) Any equity investment by a CDE in another CDE, if the CDE 
making the investment has received an allocation under section 
45D(f)(2). 

 
(ii) Allocation limitation. The maximum amount of equity investments 

issued by a CDE that may be designated under paragraph (c)(1)(iii) of 
this section by the CDE may not exceed the portion of the limitation 
amount allocated to the CDE by the Secretary under section 45D(f)(2). 

 
(5) Substantially all— 

 
(i) In general. Except as provided in paragraph (c)(5)(v) of this section, the 

term substantially all means at least 85 percent. The substantially-all 
requirement must be satisfied for each annual period in the 7-year credit 
period using either the direct-tracing calculation under paragraph 
(c)(5)(ii) of this section, or the safe harbor calculation under paragraph 
(c)(5)(iii) of this section. For the first annual period, the substantially-all 
requirement is treated as satisfied if either the direct-tracing calculation 
under paragraph (c)(5)(ii) of this section, or the safe-harbor calculation 
under paragraph (c)(5)(iii) of this section, is performed on a single 
testing date and the result of the calculation is at least 85 percent. For 
each annual period other than the first annual period, the substantially-all 
requirement is treated as satisfied if either the direct-tracing calculation 
under paragraph (c)(5)(ii) of this section, or the safe harbor calculation 
under paragraph (c)(5)(iii) of this section, is performed every six months 
and the average of the two calculations for the annual period is at least 
85 percent. For example, the CDE may choose the same two testing 
dates for all qualified equity investments regardless of the date each 
qualified equity investment was initially made under paragraph (b)(2)(i) 
of this section, provided the testing dates are six months apart. The use 
of the direct-tracing calculation under paragraph (c)(5)(ii) of this section 
(or the safe harbor calculation under paragraph (c)(5)(iii) of this section) 
for an annual period does not preclude the use of the safe harbor 
calculation under paragraph (c)(5)(iii) of this section (or the direct-
tracing calculation under paragraph (c)(5)(ii) of this section) for another 
annual period, provided that a CDE that switches to a direct-tracing 
calculation must substantiate that the taxpayer's investment is directly 
traceable to qualified low-income community investments from the time 
of the CDE's initial investment in a qualified low-income community 
investment. For purposes of this paragraph (c)(5)(i), the 7-year credit 
period means the period of 7 years beginning on the date the qualified 
equity investment is initially made. See paragraph (c)(6) of this section 
for circumstances in which a CDE may treat more than one equity 
investment as a single qualified equity investment. 

 
(ii) . . .  


