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Reg. Section 301.7701(b)-3(c) 
Days of presence in the United States that are excluded for purposes of section 7701(b) 

. . . 

(c) Medical condition.

(1) In general. An individual will not be considered present on any day that the individual

intends to leave and is unable to leave the United States because of a medical condition or

medical problem that arose while the individual was present in the United States. A day

of presence will not be excluded if the individual, who was initially prevented from

leaving, is subsequently able to leave the United States and then remains in the United

States beyond a reasonable period for making arrangements to leave the United States. A

day will also not be excluded if the medical condition arose during a prior stay in the

United States (whether or not days of presence during the prior stay were excluded) and

the alien returns to the United States for treatment of the medical condition or medical

problem that arose during the prior stay.

(2) Intent to leave the United States. For purposes of paragraph (c)(1) of this section,

whether an individual intends to leave the United States on a particular day will be

determined based on all the facts and circumstances. Thus, if at the time an individual's

medical condition or medical problem arose, the individual was present in the United

States for a definite purpose which by its nature could be accomplished within the United

States during a period of time that would not cause the individual to be a resident under

the substantial presence test, the individual may be able to establish that he or she

intended to leave the United States. However, if the individual's purpose is of such a

nature that an extended period of time would be required for its accomplishment

(sufficient to cause the individual to be a resident under the substantial presence test), the

individual would not be able to establish the requisite intent to leave the United States. If

the individual is present in the United States for no particular purpose or a purpose by its

nature that does not require a specific period of time to accomplish, the determination of

whether the individual has the requisite intent to leave the United States will depend on

all the surrounding facts and circumstances. In the case of an individual adjudicated

mentally incompetent, proof of intent to leave the United States may be determined by

analyzing the incompetent's pattern of behavior prior to the adjudication of

incompetence. Generally, an individual will be presumed to have intended to leave during

a period of illness if the individual leaves the United States within a reasonable period of

time (time to make arrangements to leave) after becoming physically able to leave.

(3) Pre-existing medical condition. A medical condition or problem will not be

considered to arise while the individual is present in the United States, if the condition or

problem existed prior to individual's arrival in the United States, and the individual was
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aware of the condition or problem, regardless of whether the individual required 

treatment for the condition or problem when the individual entered the United States. 

 

(4) Examples. The following examples illustrate the application of this paragraph (c): 

Example (1). B is in a serious automobile accident in the United States on March 25. B 

intended to leave the United States on March 31 (as evidenced by an airline ticket), but 

was unable to leave on that date as a result of the injuries suffered in the accident. B 

recovered from the injuries and was able to leave and did leave the United States on May 

31. B's presence in the United States during the period from April 1 through May 31 will 

not be counted as days of presence in the United States. 

 

Example (2). The facts are the same as in Example 1, except that B's return flight (as 

evidenced by an airline ticket) was scheduled for May 31. Because B did not intend to 

leave the United States until May 31, B may not exclude any days of presence in the 

United States. 
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