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Final Rules for Grandfathered Plans,
Preexisting Condition Exclusions,
Lifetime and Annual Limits,
Rescissions, Dependent Coverage,
Appeals, and Patient Protections
Under the Affordable Care Act

AGENCY: Internal Revenue Service,
Department of the Treasury; Employee
Benefits Security Administration,
Department of Labor; Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services.

ACTION: Final rules.

SUMMARY: This document contains final
regulations regarding grandfathered
health plans, preexisting condition
exclusions, lifetime and annual dollar
limits on benefits, rescissions, coverage
of dependent children to age 26,
internal claims and appeal and external
review processes, and patient
protections under the Affordable Care
Act. Tt finalizes changes to the proposed
and interim final rules based on
comments and incorporates
subregulatory guidance issued since
publication of the proposed and interim
final rules.

DATES:

Effective date. These final regulations
are effective on January 19, 2016.

Applicability date. These final
regulations apply to group health plans
and health insurance issuers beginning
on the first day of the first plan year (or,
in the individual market, the first day of
the first policy year) beginning on or
after January 1, 2017. For information
on requirements applicable prior to this
date, see section ILIL of this preamble.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Schumacher or Amber Rivers,
Employee Benefits Security
Administration, Department of Labor, at
(202) 693—-8335; Karen Levin, Internal
Revenue Service, Department of the
Treasury, at (202) 927-9639; Cam
Clemmons, Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, at (410)
786—1565.

Customer Service Information:
Individuals interested in obtaining
information from the Department of
Labor concerning employment-based
health coverage laws may call the EBSA
Toll-Free Hotline at 1-866—444—-EBSA
(3272) or visit the Department of Labor’s
Web site (www.dol.gov/ebsa).
Information from HHS on private health
insurance coverage can be found on
CMS’s Web site (www.cms.gov/cciio),
and information on health care reform
can be found at www.HealthCare.gov.
SUPPLEMENTARY INFORMATION:

I. Background

The Patient Protection and Affordable
Care Act, Public Law 111-148, was
enacted on March 23, 2010; the Health
Care and Education Reconciliation Act
(the Reconciliation Act), Public Law
111-152, was enacted on March 30,
2010 (these are collectively known as
the “Affordable Care Act”). The
Affordable Care Act reorganizes,
amends, and adds to the provisions of
part A of title XXVII of the Public
Health Service Act (PHS Act) relating to
group health plans and health insurance
issuers in the group and individual
markets. The term “group health plan”
includes both insured and self-insured
group health plans.? The Affordable
Care Act adds section 715(a)(1) to the
Employee Retirement Income Security
Act (ERISA) and section 9815(a)(1) to
the Internal Revenue Code (the Code) to
incorporate the provisions of part A of
title XXVII of the PHS Act into ERISA
and the Code, and make them
applicable to group health plans, and
health insurance issuers providing
health insurance coverage in connection
with group health plans. The PHS Act
sections incorporated into the Code and
ERISA are sections 2701 through 2728.

The Departments of Labor (DOL),
Health and Human Services (HHS) and
the Treasury (collectively, the
Departments) have issued regulations
implementing the revised PHS Act
sections 2701 through 2719A in several

1The term “group health plan” is used in title

XXVII of the PHS Act, part 7 of ERISA, and chapter
100 of the Code, and is distinct from the term
“health plan,” as used in other provisions of title

I of the Affordable Care Act. The term “health plan”

does not include self-insured group health plans.

phases.2 Throughout 2010, the
Departments issued interim final
regulations (or temporary and proposed
regulations),3 with requests for
comment, implementing Affordable
Care Act section 1251 (preservation of
right to maintain existing coverage), and
PHS Act sections 2704 (prohibition of
preexisting condition exclusions), 2711
(prohibition on lifetime or annual
limits), 2712 (prohibition on
rescissions), 2714 (extension of
dependent coverage), 2719 (internal
claims and appeals and external review
process), and 2719A (patient
protections) (collectively, the 2010
interim final regulations). As discussed
in more detail below, after consideration
of comments 4 in response to the 2010
interim final regulations, the
Departments are issuing these final
regulations.

II. Overview of the Final Regulations

A. Section 1251 of the Affordable Care
Act, Preservation of Right To Maintain
Existing Coverage (26 CFR 54.9815-
1251, 29 CFR 2590.715-1251, and 45
CFR 147.140)

Section 1251 of the Affordable Care
Act provides that certain group health
plans and health insurance coverage
existing as of March 23, 2010 (the date
of enactment of the Affordable Care Act)
(grandfathered health plans) are only
subject to certain provisions of the
Affordable Care Act (for as long as they
maintain that status as grandfathered
health plans under the applicable
regulations).5 On June 17, 2010, the
Departments issued interim final
regulations implementing section 1251
and requesting comment.® On

2Note, however, that in sections under headings
listing only two of the three Departments, the term
“Departments’” generally refers only to the two
Departments listed in the heading.

3 The Departments of Labor and HHS published
their rules as interim final rules and are finalizing
their interim final rules. The Department of the
Treasury/Internal Revenue Service published
temporary regulations and proposed regulations
with the text of the temporary regulations serving
as the text of the proposed regulations. The
Department of the Treasury/Internal Revenue
Service is finalizing its proposed rules.

4In response to the 2010 interim final regulations,
the Departments received many comments that
relate to early implementation issues, many of
which were addressed through subregulatory
guidance (addressed more fully below). While the
Departments acknowledge and have reviewed the
comments provided in response to the 2010 interim
final regulations, to the extent the issues presented
are now moot, such comments are not explicitly
addressed below.

5For a list of the market reform provisions under
title XXVII of the PHS Act, as added or amended
by the Affordable Care Act and incorporated into
ERISA and the Code, applicable to grandfathered
health plans, visit http://www.dol.gov/ebsa/pdf/
grandfatherregtable.pdf.

675 FR 34538.
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November 17, 2010, the Departments
issued an amendment to the interim
final regulations to permit certain
changes in policies, certificates, or
contracts of insurance without loss of
grandfathered status.? Also in 2010, the
Departments released Affordable Care
Act Implementation Frequently Asked
Questions (FAQs) Parts I, I1, IV, V, and
VI to answer questions related to
maintaining a plan’s status as a
grandfathered health plan.? After
consideration of the comments and
feedback received from stakeholders,
the Departments are publishing these
final regulations. As discussed in more
detail below, these final regulations
finalize the 2010 interim final
regulations and amendment to the
interim final regulations without
substantial change and incorporate the
clarifications issued thus far in
subregulatory guidance.

1. Definition of Grandfathered Health
Plan Coverage

Under the Affordable Care Act and
paragraph (a)(1) of the interim final
regulations implementing section 1251
of the Affordable Care Act, a group
health plan or group or individual
health insurance coverage is a
grandfathered health plan with respect
to individuals enrolled on March 23,
2010 (for as long as it maintains that
status under the applicable regulations).
The interim final regulations provided
that a group health plan or coverage
does not relinquish its grandfather
status merely because one or more (or
even all) individuals enrolled on March
23, 2010 cease to be covered, provided
that the plan or group health insurance
coverage has continuously covered at
least one person (although not
necessarily the same person) at all times
since March 23, 2010. The interim final
regulations also provided that the
determination of grandfather status

775 FR 70114.

8 See Affordable Care Act Implementation FAQs
Part I, available at http://www.dol.gov/ebsa/faqs/
fag-aca.html and https://www.cms.gov/CCIIO/
Resources/Fact-Sheets-and-FAQs/aca_
implementation_fags.html, Affordable Care Act
Implementation FAQs Part II available at http://
www.dol.gov/ebsa/faqs/fag-aca2.html and https://
www.cms.gov/CCIIO/Resources/Fact-Sheets-and-
FAQs/aca_implementation_faqs2.html, Affordable
Care Act Implementation FAQs Part IV, available at
http://www.dol.gov/ebsa/faqs/faq-aca4.html and
https://www.cms.gov/CCIIO/Resources/Fact-Sheets-
and-FAQs/aca_implementation_faqs4.html and
Affordable Care Act Implementation FAQs Part V,
available at http://www.dol.gov/ebsa/faqs/faq-
aca5.html and https://www.cms.gov/CCIIO/
Resources/Fact-Sheets-and-FAQs/aca_
implementation_faqs5.html and Affordable Care
Act Implementation FAQs Part VI, available at
http://www.dol.gov/ebsa/faqs/faq-aca6.html and
https://www.cms.gov/CCIIO/Resources/Fact-Sheets-
and-FAQs/aca_implementation_faqs6.html.

under the rules is made separately with
respect to each benefit package made
available under a group health plan or
health insurance coverage.

Some commenters requested
clarification with respect to the meaning
of the term “‘benefit package” including
requesting further guidance regarding
what coverage option features constitute
separate benefit packages. In response to
the comments, the Departments issued
Affordable Care Act Implementation
FAQs Part IT Q2 to further clarify the
application of the rules on a benefit-
package-by-benefit-package basis.?
These final regulations continue to
provide that the determination of
grandfather status applies separately
with respect to each benefit package and
incorporate the clarifications issued in
the FAQs. Therefore, as demonstrated
by the example provided in the FAQs,
if a group health plan offers three
benefit package options—a PPO
(preferred provider organization), a POS
(point of service) arrangement, and an
HMO (health maintenance
organization)—the PPO, POS
arrangement, and HMO are treated as
separate benefit packages. Similarly,
under these final regulations, if any
benefit package ceases grandfather
status, it will not affect the grandfather
status of the other benefit packages.

2. Disclosure of Grandfather Status

Paragraph (a)(2) of the interim final
regulations implementing section 1251
of the Affordable Care Act provided that
to maintain status as a grandfathered
health plan, a plan or health insurance
coverage (1) must include a statement,
in any plan materials provided to
participants or beneficiaries (in the
individual market, primary subscribers)
describing the benefits provided under
the plan or health insurance coverage,
that the plan or health insurance
coverage believes that it is a
grandfathered health plan within the
meaning of section 1251 of the
Affordable Care Act and (2) must
provide contact information for
questions and complaints. The interim
final regulations provided model
language that can be used to satisfy this
disclosure requirement.1°

The Departments received several
comments asking the Departments to
require enhanced disclosure to
participants that includes a more
comprehensive explanation of

9 See Affordable Care Act Implementation FAQs
Part II, available at http://www.dol.gov/ebsa/faqs/
fag-aca2.html and https://www.cms.gov/CCIIO/
Resources/Fact-Sheets-and-FAQs/aca_
implementation faqs2.html.

1029 CFR 2590.715-1251(a)(2)(ii); 45 CFR
147.140(a)(2)(ii).

grandfathered health plan status,
information on the triggers that can
result in a cessation of such status, a
complete listing of the specific market
reforms that are inapplicable to the plan
by virtue of its status, and access to a
formal process for obtaining a
determination on a plan’s status from
the appropriate government agency.
Other commenters stated that including
this disclosure requirement in consumer
materials may be confusing to
participants, may not have the intended
benefit, and that it may be more
appropriate to include the applicable
consumer protections in the employer
plan documents or insurance coverage
documents. Additional commenters
stated this requirement is unnecessary
because ERISA’s disclosure
requirements are already sufficient to
explain to participants the information
they need about their plan (including
which benefits are included or
excluded), and that including
information about what benefits they
could have had if their employers chose
to relinquish their grandfathered plan
status is unnecessary.

In response to these comments the
Departments issued Affordable Care Act
Implementation FAQs Part IV Q1, in
which the Departments clarified that a
grandfathered health plan is not
required to provide the disclosure
statement every time it sends out a
communication, such as an explanation
of benefits (EOB), to a participant or
beneficiary. Instead, a grandfathered
health plan will comply with this
disclosure requirement if it includes the
model disclosure language provided in
the Departments’ interim final
grandfather regulations (or a similar
statement) whenever a summary of the
benefits under the plan is provided to
participants and beneficiaries. For
example, many plans distribute
summary plan descriptions upon initial
eligibility to receive benefits under the
plan or coverage, during an open
enrollment period, or upon other
opportunities to enroll in, renew, or
change coverage. The FAQs also
provided that, while it is not necessary
to include the disclosure statement with
each plan or issuer communication to
participants and beneficiaries (such as
an EOB), the Departments encourage
plan sponsors and issuers to identify
other communications in which
disclosure of grandfather status would
be appropriate and consistent with the
goal of providing participants and
beneficiaries information necessary to
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understand and make informed choices
regarding health coverage.1?

After consideration of the comments
and feedback from stakeholders, the
Departments retain the approach in the
interim final regulations and subsequent
subregulatory guidance because that
approach provides consumers with
information about the status of their
plan or health insurance coverage,
which assists them in identifying and
enforcing their rights, without undue
burden on plans and issuers. Therefore,
these final regulations clarify that, to
maintain status as a grandfathered
health plan, a group health plan, or
health insurance coverage, must include
a statement that the plan or health
insurance coverage believes it is a
grandfathered health plan in any
summary of benefits provided under the
plan. It must also provide contact
information for questions and
complaints. These final regulations also
retain the model disclosure language.
Plans and issuers may (but are not
required to) utilize the model disclosure
language to satisfy this disclosure
requirement. The Departments also note
that the disclosure language is a model,
and, thus, plans and issuers are
permitted to include additional
disclosure elements, such as the entire
list of the market reform provisions that
do not apply to grandfathered health
plans.

3. Anti-Abuse Rules

The interim final regulations provided
that a group health plan that provided
coverage on March 23, 2010 generally is
a grandfathered health plan with respect
to new employees (whether newly hired
or newly enrolled) and their families
who enroll in the grandfathered health
plan after March 23, 2010. The interim
final regulations also provided two anti-
abuse rules to curtail attempts to retain
grandfather status by indirectly making
changes that would otherwise result in
a loss of grandfather status.

The first anti-abuse rule provided that
if the principal purpose of a merger,
acquisition, or similar business
restructuring is to cover new
individuals under a grandfathered
health plan, the plan ceases to be a
grandfathered health plan. Under the
second anti-abuse rule, the interim final
regulations set forth specific criteria
that, if met, would cause a plan that is
transferring employees to relinquish its
grandfather status. Specifically, the
interim final regulations provided that a

11 See Affordable Care Act Implementation FAQs
Part IV, available at http://www.dol.gov/ebsa/faqs/
fag-aca4.html and https://www.cms.gov/CCIIO/
Resources/Fact-Sheets-and-FAQs/aca_
implementation faqs4.html.

plan that is transferring employees
would relinquish its grandfather status
if, comparing the terms of the transferee
plan with those of the transferor plan (as
in effect on March 23, 2010) and treating
the transferee plan as if it were an
amendment of the transferor plan, such
amendment would cause a loss of
grandfather status and there was no
bona fide employment-based reason to
transfer the employees into the
transferee plan. The second anti-abuse
rule was designed to prevent a plan or
issuer from circumventing the limits on
changes that cause a plan or health
insurance coverage to cease to be a
grandfathered health plan. This rule was
intended to address situations in which
employees who previously were
covered by a grandfathered health plan
are transferred to another grandfathered
health plan without any bona fide
employment-based reason.

a. Bona Fide Employment-Based
Reasons

The Departments received several
comments regarding the anti-abuse
provisions. Stakeholders requested that
the Departments clarify what constitutes
a bona fide employment-based reason
that would prevent a plan that is
transferring employees from
relinquishing its grandfather status. In
response, the Departments issued
Affordable Care Act Implementation
FAQs Part VI Q1, which provided
several examples of the variety of
circumstances that would constitute a
bona fide employment-based reason to
transfer employees. Examples of a bona
fide employment-based reason include:
When a benefit package is being
eliminated because the issuer is exiting
the market; when a benefit package is
being eliminated because the issuer no
longer offers the product to the
employer; when low or declining
participation by plan participants in the
benefit package makes it impractical for
the plan sponsor to continue to offer the
benefit package; when a benefit package
is eliminated from a multiemployer plan
as agreed upon as part of the collective
bargaining process; or when a benefit
package is eliminated for any reason
and multiple benefit packages covering
a significant portion of other employees
remain available to the employees being
transferred.12

These final regulations include those
examples of bona fide employment-
based reasons. The Departments
continue to interpret the term ‘“bona

12 See Affordable Care Act Implementation FAQs
Part VI, available at http://www.dol.gov/ebsa/faqs/
fag-aca6.html and https://www.cms.gov/CCIIO/
Resources/Fact-Sheets-and-FAQs/aca_
implementation faqs6.html.

fide employment-based reason” to
embrace a variety of circumstances, and
plans and issuers should evaluate all
facts and circumstances carefully to
determine whether a bona fide
employment-based reason exists when
considering transferring employees from
one grandfathered health plan to
another. The Departments may issue
additional guidance if further questions
regarding what constitutes a bona fide
employment-based reason arise.

b. Clarification Regarding
Multiemployer Plans

Section 1251 of the Affordable Care
Act, as well as the 2010 interim final
regulations, permit a grandfathered
group health plan to cover new
employees without any effect on its
status as a grandfathered plan. Several
commenters requested that the
Departments clarify in the final
regulations whether a multiemployer
plan may add new contributing
employers to the plan without triggering
a loss of grandfather status. These final
regulations clarify that the addition of a
new contributing employer or new
group of employees of an existing
contributing employer to a
grandfathered multiemployer health
plan will not affect the plan’s
grandfathered status, provided that the
multiemployer plan has not made any
other changes that would cause the plan
to relinquish its grandfathered status.

4. Maintenance of Grandfather Status

The interim final regulations set forth
rules for determining when changes to
the terms of a plan or health insurance
coverage cause the plan or coverage to
cease to be a grandfathered health plan.
Specifically, the interim final
regulations outlined six changes to
benefits, cost-sharing mechanisms, and
contribution rates that will cause a plan
or health insurance coverage to
relinquish its grandfather status.13 Since

13 The six changes (measured from March 23,
2010) outlined in paragraph (g)(1) of the interim
final regulations that are considered to change a
health plan so significantly that they will cause a
group health plan or health insurance coverage to
relinquish grandfather status include the following:
(1) The elimination of all or substantially all
benefits to diagnose or treat a particular condition,
(2) any increase in percentage cost-sharing
requirements, (3) an increase in a deductible or out-
of-pocket maximum by an amount that exceeds
medical inflation plus 15 percentage points, (4) an
increase in a copayment by an amount that exceeds
medical inflation plus 15 percentage points (or, if
greater, $5 plus medical inflation), (5) a decrease in
an employer’s contribution rate towards the cost of
coverage by more than 5 percentage points, or (6)
the imposition of annual dollar limits below the
restricted annual dollar limits that were in effect
prior to 2014 (note that for plan years (or policy
years in the individual market) beginning on and
after January 1, 2014, annual dollar limits on
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the promulgation of the interim final
regulations, questions have been
brought to the Departments’ attention
regarding other specific changes to a
plan’s design and the impact of such
changes on a plan’s grandfather status.

a. Elimination of All or Substantially All
Benefits

The 2010 interim final regulations
and these final regulations provide that
the elimination of all or substantially all
benefits to diagnose or treat a particular
condition will cause a group health plan
or health insurance coverage to
relinquish its grandfathered status. One
commenter requested that the
Departments clarify what constitutes
eliminating “substantially all benefits”
to diagnose or treat a particular
condition. As the interim final
regulations stated, and these final
regulations continue to provide, the
elimination of benefits for any necessary
element to diagnose or treat a condition
is considered the elimination of all or
substantially all benefits to diagnose or
treat a particular condition. The
Departments decline to establish a
bright-line test establishing what
constitutes “substantially all benefits”
for purposes of these final regulations.
Whether or not a plan has eliminated
substantially all benefits to diagnose or
treat a particular condition must be
determined based on all the facts and
circumstances, taking into account the
items and services covered for a
particular condition under the plan on
March 23, 2010, as compared to the
items and services covered at the time
the plan makes the benefit change
effective. The preamble to the 2010
interim final regulations provided two
examples. First, if a plan or health
insurance coverage eliminates all
benefits for cystic fibrosis, the plan or
coverage will lose its grandfathered
status. Second, if a plan or insurance
coverage provides benefits for a
particular mental health condition, the
treatment for which is a combination of
counseling and prescription drugs, and
subsequently eliminates benefits for
counseling, the plan is treated as having
eliminated all or substantially all
benefits for that mental health condition
and will as a result lose its
grandfathered status. These final
regulations continue to provide that the
elimination of all or substantially all
benefits to diagnose or treat a particular
condition will cause a group health plan
or health insurance coverage to

essential health benefits are prohibited, except for
grandfathered individual health insurance
coverage). See 26 CFR 54.9815-1251(g), 29 CFR
2590.715-1251(g), and 45 CFR 147.140(g).

relinquish its grandfathered status and
contain an example.

b. Increase in Fixed-Amount
Copayments

The interim final regulations provided
standards for when increases in fixed-
amount copayments would cause a plan
or coverage to relinquish its grandfather
status. Under the interim final
regulations, a plan or coverage ceases to
be a grandfathered health plan if there
is an increase since March 23, 2010 in
a copayment that exceeds the greater of
the maximum percentage increase 14 or
five dollars increased by medical
inflation.15

With respect to grandfathered health
plans that utilize multiple levels of
copayments for different benefits under
the plan, stakeholders sought
clarification on what degree of change
would cause a plan to relinquish its
grandfather status. Specifically,
stakeholders wanted to know whether
raising the copayment level for a
category of services by an amount that
would otherwise trigger a loss of
grandfather status would cause a loss of
grandfather status if the plan retained
the level of copayment on other
categories of services. The Departments
clarified in Affordable Care Act
Implementation FAQs Part IT Q4 that a
change to a copayment level for a
category of services that exceeds the
standards set forth in the interim final
regulations will cause a plan to
relinquish its grandfather status, even if
a plan retains the level of copayment for
other categories of services.1¢ These
final regulations retain this clarification,
and continue to provide that each
change in cost sharing must be
separately evaluated under the
standards set forth in the regulations. A
plan or issuer may not exceed the
standards set forth in these final
regulations with respect to one level of
copayment for a category of services,
and retain its grandfather status by
retaining the level of copayments for
other categories of services.

14 The interim final regulations defined the
maximum percentage increase as medical inflation
(from March 23, 2010) plus 15 percentage points.
Medical inflation is defined in the interim final
regulations by reference to the overall medical care
component of the Consumer Price Index for All
Urban Consumers, unadjusted (CPI), published by
the Department of Labor. See 26 CFR 54.9815—
1251(g)(3), 29 CFR 2590.715-1251(g)(3), and 45 CFR
147.140(g)(3).

1575 FR 35538, 34543 (June 17, 2010).

16 See Affordable Care Act Implementation FAQs
Part II, available at http://www.dol.gov/ebsa/faqs/
fag-aca2.html and https://www.cms.gov/CCIIO/
Resources/Fact-Sheets-and-FAQs/aca_
implementation fags2.html.

c. Decrease in Contribution Rate by
Employers and Employee Organization

The interim final regulations provided
that a decrease in the employer
contribution rate for coverage under a
group health plan or group health
insurance coverage beyond the
permitted percentage would result in
cessation of grandfather status. There
are two rules related to decreases in
employer contributions: One for a
contribution based on the cost of
coverage and one for a contribution
based on a formula.

First, if the contribution rate is based
on the cost of coverage, a group health
plan or group health insurance coverage
ceases to be a grandfathered health plan
if the employer or employee
organization decreases its contribution
rate towards the cost of any tier of
coverage for any class of similarly
situated individuals 17 by more than 5
percentage points below the
contribution rate on March 23, 2010. For
this purpose, contribution rate is
defined as the amount of contributions
made by an employer or employee
organization compared to the total cost
of coverage, expressed as a percentage.
The interim final regulations also
provided that the total cost of coverage
is determined in the same manner as the
applicable premium is calculated under
the Consolidated Omnibus Budget
Reconciliation Act of 1986 (COBRA)
continuation provisions of section 604
of ERISA, section 4980B(f)(4) of the
Code, and section 2204 of the PHS Act.
In the case of a self-insured group health
plan, contributions by an employer or
employee organization are calculated by
subtracting the employee contributions
towards the total cost of coverage from
the total cost of coverage.

Second, if the contribution rate is
based on a formula, such as hours
worked or tons of coal mined, a group
health plan or group health insurance
coverage ceases to be a grandfathered
health plan if the employer or employee
organization decreases its contribution
rate towards the cost of any tier of
coverage for any class of similarly
situated individuals by more than 5
percentage points below the
contribution rate on March 23, 2010.
These final regulations finalize these
provisions without change but
incorporate the additional clarifications
issued in subregulatory guidance as
discussed below.

The Departments received several
comments relating to the employer

17 Similarly situated individuals are described in
the HIPAA nondiscrimination regulations at 26 CFR
54.9802-1(d), 29 CFR 2590.702(d), and 45 CFR
146.121(d).
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contribution limitations. Some
commenters stated that issuers do not
always have the information needed to
know whether (or when) an employer
plan sponsor changes its rate of
contribution towards the cost of group
health plan coverage. In response to this
issue, the Departments issued
Affordable Care Act Implementation
FAQs Part I Q2 and Q3 providing relief
if issuers and employer plan sponsors or
contributing employers and
multiemployer plans take certain steps
to communicate regarding changes to
the contribution rate for purposes of
determining grandfather status.1® These
final regulations also provide relief to
issuers, plan sponsors, employers, and
plans that take certain steps to
communicate changes in contribution
rates. Specifically, these final
regulations provide that an insured
group health plan that is a
grandfathered health plan will not
relinquish its grandfather status
immediately based on a change in the
employer contribution rate if, upon
renewal, an issuer requires a plan
sponsor to make a representation
regarding its contribution rate for the
plan year covered by the renewal, as
well as its contribution rate on March
23, 2010 (if the issuer does not already
have it). Additionally, the issuer’s
policies, certificates, or contracts of
insurance must disclose in a prominent
and effective manner that plan sponsors
are required to notify the issuer if the
contribution rate changes at any point
during the plan year. An insured
grandfathered group health plan with a
decrease in employer contributions
relinquishes its grandfather status as of
the earlier of the first date on which the
issuer knows or reasonably should
know that there has been at least a
5-percentage-point reduction or the first
date on which the plan no longer
qualifies for grandfathered status
without regard to the 5-percentage-point
reduction. Similarly, if multiemployer
plans and contributing employers
follow these steps, the plan will not
relinquish its grandfather status unless
or until the multiemployer plan knows
or reasonably should know that the
contribution rate has changed by at least
the applicable 5-percentage point
reduction or until the date the plan no
longer qualifies for grandfathered status
without regard to the 5-percentage point
reduction. Moreover, nothing in the
Affordable Care Act or these regulations

18 See Affordable Care Act Implementation FAQs
Part I, available at http://www.dol.gov/ebsa/faqs/
fag-aca.html and https://www.cms.gov/CCIIO/
Resources/Fact-Sheets-and-FAQs/aca_
implementation_fags.html.

prevents a policy, certificate, or contract
of insurance from requiring a plan
sponsor to notify an issuer in advance
(for example, 30 or 60 days in advance)
of a change in their contribution rate.

The Departments also received
comments on the application of this
provision to multiemployer plans with
unique contribution structures. It is
common for multiemployer plans to
have either a fixed-dollar employee
contribution or no employee
contribution towards the cost of
coverage. In such cases, a contributing
employer’s contribution rate may
change (for example, after making up a
funding deficit in the prior year or to
reflect a surplus) but the employee
contribution amount is not affected. The
Departments issued Affordable Care Act
Implementation FAQs Part I Q4
clarifying that in this case, provided any
changes in the coverage terms would
not otherwise cause the plan to cease to
be grandfathered and there continues to
be no employee contribution or no
increase in the fixed-dollar employee
contribution towards the cost of
coverage, the plan would not relinquish
its grandfather status.1® These final
regulations incorporate this clarification
and apply the relief to all grandfathered
group health plans. Therefore, under
these final regulations a group health
plan that requires either fixed-dollar
employee contributions or no employee
contributions will not cease to be a
grandfathered health plan if the
employer contribution rate changes so
long as there continues to be no
employee contributions or no increase
in the fixed-dollar employee
contributions towards the cost of
coverage and there are no corresponding
changes in coverage terms that would
otherwise cause the plan to cease to be
a grandfathered plan.

The Departments also received
comments requesting clarification on
the application of the rules where a
group health plan includes multiple
tiers of coverage. In response, the
Departments issued Affordable Care Act
Implementation FAQs Part II Q3,
explaining that the standards for
employer contributions found in
paragraph (g)(1)(v) of the interim final
regulations on grandfathered health
plans apply on a tier-by-tier basis.20

19 See Affordable Care Act Implementation FAQs
Part I, available at http://www.dol.gov/ebsa/faqs/
fag-aca.html and https://www.cms.gov/CCIIO/
Resources/Fact-Sheets-and-FAQs/aca_
implementation_fags.html.

20 See Affordable Care Act Implementation FAQs
Part II, available at http://www.dol.gov/ebsa/faqs/
fag-aca2.html and https://www.cms.gov/CCIIO/
Resources/Fact-Sheets-and-FAQs/aca_
implementation fags2.html.

These final regulations incorporate this
guidance. Therefore, if a group health
plan modifies the tiers of coverage it
had on March 23, 2010 (for example,
from self-only and family to a multi-
tiered structure of self-only, self-plus-
one, self-plus-two, and self-plus-three-
or-more), the employer contribution for
any new tier would be tested by
comparison to the contribution rate for
the corresponding tier on March 23,
2010. For example, if the employer
contribution rate for family coverage
was 50 percent on March 23, 2010, the
employer contribution rate for any new
tier of coverage other than self-only (i.e.,
self-plus-one, self-plus-two, self-plus-
three or more) must be within 5
percentage points of 50 percent (i.e., at
least 45 percent). If, however, the plan
adds one or more new coverage tiers
without eliminating or modifying any
previous tiers and those new coverage
tiers cover classes of individuals that
were not covered previously under the
plan, the new tiers would not be
analyzed under the standards for
changes in employer contributions. For
example, if a plan with self-only as the
sole coverage tier added a family
coverage tier, the level of employer
contributions toward the family
coverage could not cause the plan to
lose grandfather status.

The Departments also received
comments asking for clarification on
when a decrease in the employer
contribution rate for coverage under a
group health plan or group health
insurance beyond the permitted
percentage would result in cessation of
grandfather status for a contribution
based on a formula. In response, the
Departments issued Affordable Care Act
Implementation FAQs Part VI Q6.21 The
FAQ provided an example under which
a plan covers both retirees and active
employees and the employer that
sponsors the plan contributes $300 per
year multiplied by the individual’s
years of service for the employer,
capped at $10,000 per year. In the
example, the employer makes
contributions based on a formula, and
accordingly, the plan will cease to be a
grandfathered health plan if the
employer decreases its contribution rate
towards the cost of coverage by more
than five percent below the contribution
rate on March 23, 2010. If the formula
does not change, the employer is not
considered to have reduced its
contribution rate, regardless of any

21 See Affordable Care Act Implementation FAQs
Part VI, available at http://www.dol.gov/ebsa/faqs/
fag-aca6.html and https://www.cms.gov/CCIIO/
Resources/Fact-Sheets-and-FAQs/aca_
implementation faqs6.html.
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increase in the total cost of coverage.
However, if the dollar amount that is
multiplied by years of service decreases
by more than five percent (or if the
$10,000 maximum employer
contribution cap decreases by more than
five percent), the plan will cease to be

a grandfathered health plan. Although
this example has not been added to the
text of the final regulations, this
guidance continues to apply.

d. Changes in Annual Limits

PHS Act section 2711, as added by the
Affordable Care Act, generally prohibits
lifetime and annual limits on the dollar
amount of essential health benefits, as
defined in section 1302(b) of the
Affordable Care Act. Under PHS Act
section 2711 and its implementing
regulations, plans and issuers were
generally prohibited from imposing
lifetime limits on the dollar value of
essential health benefits for plan years
(in the individual market, policy years)
beginning on or after September 23,
2010.

With respect to annual dollar limits,
for plan or policy years beginning before
January 1, 2014, plans and issuers were
permitted to impose restricted annual
dollar limits in accordance with the
guidance set forth in the interim final
regulations. For plans years beginning
on or after January 1, 2014, plans and
issuers generally are prohibited from
imposing annual dollar limits on
essential health benefits. However,
grandfathered individual health
insurance plans are not subject to the
annual dollar limit prohibition.
Accordingly, the final regulations retain
the rules regarding loss of grandfathered
status based on imposition of annual
dollar limits to allow issuers of
grandfathered individual health
insurance coverage to analyze
grandfathered status.

These final regulations, like the
interim final regulations, address three
different limit-related situations that
would cause a plan or health insurance
coverage to relinquish its grandfather
status: (1) A plan or health insurance
coverage that, on March 23, 2010, did
not impose an overall annual or lifetime
limit on the dollar value of all benefits
ceases to be a grandfathered health plan
if the plan or health insurance coverage
imposes an overall annual limit on the
dollar value of benefits; (2) A plan or
health insurance coverage, that, on
March 23, 2010, imposed an overall
lifetime limit on the dollar value of all
benefits but no overall annual limit on
the dollar value of all benefits ceases to
be a grandfathered health plan if the
plan or health insurance coverage
adopts an overall annual limit at a

dollar value that is lower than the dollar
value of the lifetime limit on March 23,
2010; and (3) A plan or health insurance
coverage that, on March 23, 2010,
imposed an overall annual limit on the
dollar value of all benefits ceases to be

a grandfathered health plan if the plan
or health insurance coverage decreases
the dollar value of the annual limit
(regardless of whether the plan or health
insurance coverage also imposed an
overall lifetime limit on March 23, 2010
on the dollar value of all benefits).

e. Changes to Fixed Amount Cost-
Sharing Based on a Formula

On December 22, 2010, the
Departments issued Affordable Care Act
Implementation FAQs Part V Q7 to
provide clarification on the application
of the thresholds under paragraph (g)(1)
of the interim final regulations when a
plan’s terms include out-of-pocket
spending limits that are based on a
formula.22 The Departments continue to
interpret paragraph (g)(1) as clarified in
the FAQ. Therefore, under these final
regulations, if a plan or coverage has a
fixed-amount cost-sharing requirement
other than a copayment (for example, a
deductible or out-of-pocket limit) that is
based on a percentage-of-compensation
formula, that cost-sharing arrangement
will not cause the plan or coverage to
cease to be a grandfathered health plan
as long as the formula remains the same
as that which was in effect on March 23,
2010. Accordingly, if the percentage-of-
compensation formula for determining
an out-of-pocket limit is unchanged and
an employee’s compensation increases,
then the employee could face a higher
out-of-pocket limit, but that change
would not cause the plan to relinquish
grandfather status.

f. Grandfather Status and Wellness
Programs

Under PHS Act section 2705, ERISA
section 702, and Code section 9802 and
the Departments’ implementing
regulations, group health plans and
health insurance issuers in the group
and individual market are prohibited
from discriminating against
participants, beneficiaries, and
individuals in eligibility, benefits, or
premiums based on a health factor.23

22 See Affordable Care Act Implementation FAQs
Part V and Mental Health Parity Implementation,
available at http://www.dol.gov/ebsa/faqs/faq-
aca5.html and https://www.cms.gov/CCIIO/
Resources/Fact-Sheets-and-FAQs/aca_
implementation_faqs5.html.

23 The statute and its implementing regulations
set forth eight health status-related factors, which
the final regulations on Nondiscrimination and
Wellness Programs in Health Coverage in the Group
Market refer to as “health factors” for simplicity. 71
FR 75014, 75016 (Dec. 13, 2006) Under the statute

For group health plans and group health
insurance coverage, an exception to this
general prohibition allows premium
discounts, rebates, or modification of
otherwise applicable cost sharing
(including copayments, deductibles, or
coinsurance) in return for adherence to
certain programs of health promotion
and disease prevention, commonly
referred to as wellness programs.

Many stakeholders requested
clarification with respect to how
changes to contribution rates and cost-
sharing mechanisms in the context of a
wellness program would impact a plan’s
grandfather status. In light of these
questions, the Departments issued
Affordable Care Act Implementation
FAQs Part IT Q5, which stated that while
group health plans may continue to
provide incentives for wellness by
providing premium discounts or
additional benefits to reward healthy
behaviors by participants and
beneficiaries, penalties (such as cost-
sharing surcharges) may implicate the
standards outlined in paragraph (g)(1) of
the grandfather interim final regulations
and should be examined carefully.24 If
additional questions arise regarding the
interaction of wellness programs and
these requirements, the Departments
may issue additional subregulatory
guidance.

g. Changes to Multi-Tiered Prescription
Drug Formularies

In Affordable Care Act
Implementation FAQs Part VI Q2, the
Departments addressed questions
related to certain changes to the level of
cost sharing for brand-name
prescription drugs. Stakeholders
requested that the Departments clarify
whether changes to cost sharing for
brand-name prescription drugs would
cause a plan to relinquish its
grandfather status in instances where a
plan classifies and determines cost
sharing for prescription drugs based on
the availability of a generic alternative,
and a generic drug becomes available
and is added to the formulary. The
Departments stated that if a drug was
classified in a tier as a brand name drug

and the regulations, the eight health factors are
health status, medical condition (including both
physical and mental illnesses), claims experience,
receipt of health care, medical history, genetic
information, evidence of insurability (including
conditions arising out of acts of domestic violence),
and disability. Id. In the Departments’ view,
“[tIhese terms are largely overlapping and, in
combination, include any factor related to an
individual’s health.” 66 FR 1378, 1379 (Jan. 8,
2001).

24 See Affordable Care Act Implementation FAQs
Part II, available at http://www.dol.gov/ebsa/faqs/
fag-aca2.html and https://www.cms.gov/CCIIO/
Resources/Fact-Sheets-and-FAQs/aca_
implementation fagqs2.html.
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with no generic available, and a generic
alternative for the drug becomes
available and is added to the formulary,
moving the brand-name drug to a higher
tier would not cause the plan or
coverage to relinquish grandfather
status.25 These final regulations adopt
this rule that such changes will not
result in a loss of grandfather status.

h. Grandfather Status and Certain
Changes in Individual Policies

Some individual health insurance
policies in place on March 23, 2010
included a feature that allowed a
policyholder to elect an option under
which the individual would pay a
reduced premium in exchange for
higher cost sharing. The Departments
received comments asking whether
individuals enrolled in these policies as
of March 23, 2010 could make such an
election after March 23, 2010 without
affecting the policy’s grandfather status,
even if the increase in cost sharing
would exceed the limits set forth under
the interim final regulations. In
response, the Departments issued
Affordable Care Act Implementation
FAQs Part IV Q2, which stated that, as
long as the policyholder had such
option under the insurance policy that
was in place on March 23, 2010, he or
she could exercise the option after
March 23, 2010 without affecting
grandfather status, even if as a result of
electing this option the individual’s cost
sharing would increase by an amount
that exceeds the limits established
under the interim final regulations.26
The Departments maintain this
approach in these final regulations.

i. Clarifications on Timing of the Loss of
Grandfather Status

Since the promulgation of the 2010
interim final regulations, questions have
arisen regarding whether or not a plan
ceases to be a grandfathered health plan
immediately after making a change that
triggers a loss of grandfathered status,
and whether or not there is an
opportunity to cure a loss of grandfather
status following a change made
inadvertently or otherwise that triggers
a loss of grandfather status. Several
commenters have requested clarification
on when the plan or coverage ceases to
be a grandfathered health plan if it
makes an amendment to plan terms that

25 Affordable Care Act Implementation FAQs Part
VI, available at http://www.dol.gov/ebsa/faqs/faq-
aca6.html and https://www.cms.gov/CCIIO/
Resources/Fact-Sheets-and-FAQs/aca_
implementation_faqs6.html.

26 See Affordable Care Act Implementation FAQs
Part IV, available at http://www.dol.gov/ebsa/faqs/
fag-aca4.html and https://www.cms.gov/CCIIO/
Resources/Fact-Sheets-and-FAQs/aca_
implementation faqs4.html.

trigger loss of grandfather status in the
middle of the plan year. The
Departments issued Affordable Care Act
Implementation FAQs Part VI Q4 and
Q5 addressing timing of the loss of
grandfather status with respect to mid-
year plan amendments that exceed the
thresholds described in the interim final
regulations.2? These final regulations
adopt the clarification outlined in the
FAQs that a plan or coverage will cease
to be a grandfathered health plan when
an amendment to plan terms that
exceeds the thresholds described in
paragraph (g)(1) of these final
regulations becomes effective—
regardless of when the amendment is
adopted. Once grandfather status is lost
there is no opportunity to cure the loss
of grandfather status. A reversal after the
effective date will not allow the plan or
coverage to regain grandfather status. If
a plan sponsor wishes to avoid
relinquishing grandfathered status in
the middle of a plan year, any changes
that will cause a plan or coverage to
relinquish grandfather status should not
be effective before the first day of a plan
year that begins after the change is
adopted.

B. PHS Act Section 2704, Prohibition of
Preexisting Condition Exclusions (26
CFR 54.9815-2704, 29 CFR 2590.715-
2704, 45 CFR 147.108)

PHS Act section 2704, added by the
Affordable Care Act, amends the
HIPAA 28 rules relating to preexisting
condition exclusions to provide that a
group health plan and a health
insurance issuer offering group or
individual health insurance coverage
generally may not impose any
preexisting condition exclusions.29
HIPAA, as well as PHS Act section 2704
and its implementing regulations, define
a preexisting condition exclusion as a
limitation or exclusion of benefits
relating to a condition based on the fact
that the condition was present before
the date of enrollment for the coverage,

27 See Affordable Care Act Implementation FAQs
Part VI, available at http://www.dol.gov/ebsa/faqs/
fag-aca6.html and https://www.cms.gov/CCIIO/
Resources/Fact-Sheets-and-FAQs/aca_
implementation_faqs6.html.

28 HIPAA is the Health Insurance Portability and
Accountability Act of 1996 (Pub. L. 104-191).

29 The HIPAA rules (that were in effect prior to
the effective date of these amendments) applied
only to group health plans and group health
insurance coverage, and permitted limited
exclusions of coverage based on a preexisting
condition under certain circumstances. Section
2704 prohibits any preexisting condition exclusion
from being imposed by group health plans or group
health insurance coverage and extends this
protection to non-grandfathered individual health
insurance coverage but this prohibition does not
apply to grandfathered individual health insurance
coverage.

regardless of whether any medical
advice, diagnosis, care, or treatment was
recommended or received before that
date. PHS Act section 2704,3° which
became effective for enrollees who are
under 19 years of age for plan years (in
the individual market, policy years)
beginning on or after September 23,
2010, and effective for adults for plan
years (in the individual market, policy
years) beginning on or after January 1,
2014, prohibits preexisting condition
exclusions for both group health plans
and group or individual health
insurance coverage (except for
grandfathered individual health
insurance). On June 28, 2010, the
Departments issued interim final
regulations implementing PHS Act
section 2704 and requesting comment.31
After issuance of regulations in 2010,
the Departments also released
Affordable Care Act Implementation
FAQs Part V, Q6 32 to provide additional
clarification on the prohibition of
preexisting condition exclusions. These
final regulations finalize the 2010
interim final regulations without
substantial change and incorporate the
clarifications issued to date in
subregulatory guidance.

1. Allowable Exclusion of Benefits

Prior to implementation of PHS Act
section 2704, HIPAA rules limiting
preexisting condition exclusions
provided that a plan’s or issuer’s
exclusion of benefits for a condition
regardless of when the condition arose
relative to the effective date of coverage
is not a preexisting condition exclusion.
With respect to such exclusions, the
2010 interim final regulations did not
change this approach under HIPAA.33

Several commenters requested that
the final regulations reiterate this rule.
Other commenters requested that all
exclusions of specific conditions be
prohibited regardless of whether the
exclusion relates to when the condition
arose. Another commenter wrote that
restrictions on benefits concerning

30 Before the amendments made by the Affordable
Care Act, PHS Act section 2701(b)(1) was the
applicable provision concerning preexisting
condition exclusions; after the amendments made
by the Affordable Care Act, PHS Act section
2704(b)(1) is the applicable provision. See also
ERISA section 701(b)(1) and Code section
9801(b)(1).

3175 FR 37188 (June 28, 2010).

32 See Affordable Care Act Implementation FAQs
Part V, available at http://www.dol.gov/ebsa/faqs/
fag-aca5.html and https://www.cms.gov/CCIIO/
Resources/Fact-Sheets-and-FAQs/aca_
implementation faqs5.html.

33 The rule is illustrated with examples in the
HIPAA regulations on preexisting condition
exclusions. See Examples 6, 7, and 8 in 26 CFR
54.9801-3(a)(2), 29 CFR 2590.701-3(a)(2), 45 CFR
146.111(a)(2).
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rehabilitation services and devices
should be considered a form of
preexisting condition exclusion and not
be allowed.

Similar to the interim final
regulations, these final regulations
retain the approach set forth under
HIPAA relating to exclusions for a
specific benefit. More specifically, these
final regulations continue to provide
that a plan’s or issuer’s exclusion of
benefits for a condition from the plan or
policy regardless of when the condition
arose relative to the effective date of
coverage is not a preexisting condition
exclusion. Other requirements of
Federal or State law, however, may
prohibit certain benefit exclusions,
including the essential health benefits
requirements applicable in the
individual and small group health
insurance markets at 45 CFR 156.110 et
seq.

2. Enrollment Period

The 2010 interim final regulations did
not impose any requirement on plans to
provide for an open enrollment period.
One commenter requested that the
regulations clarify that issuers in the
individual market may restrict
enrollment of children under age 19 to
specified open enrollment periods,
consistent with guidance issued by
HHS.34 Another commenter requested
that the regulations specify that after the
initial enrollment period, health
insurance issuers must make open
enrollment periods available to families
at least once a year during a
standardized time period for at least 90
days and that insurers should fully
advertise the availability. Another
commenter stated that having at least
one issuer that offers open enrollment at
any time during the year, without a
penalty for deferral, will be an economic
incentive to defer the purchase of
insurance which may encourage adverse
selection and subsequently, higher
claim costs. Additional commenters
requested continuous open enrollment
for children with preexisting conditions,
clarification of whether guaranteed
issue will be available only during open
enrollment or all 12 months of the year,
and that families be given the
opportunity to enroll their children
when certain life events occur. These
final regulations do not adopt these
suggestions. The provisions of the
Affordable Care Act related to
guaranteed availability of coverage,

34 Center for Consumer Information & Insurance
Oversight, Questions and Answers on Enrollment of
Children Under 19 Under the New Policy That
Prohibits Pre-Existing Condition Exclusions,
available at https://www.cms.gov/CCIIO/Resources/
Files/factsheet.html.

including open and special enrollment
periods, are implemented in regulations
issued by HHS under section 2702 of
the PHS Act and are outside the scope
of this rulemaking. Additionally, while
HIPAA generally permits plans and
issuers to treat participants and
beneficiaries with adverse health factors
more favorably, such as providing a
longer open enrollment period, nothing
in these regulations requires plans and
issuers to do so.

3. Premiums

Commenters raised concerns about
increasing premiums related to the
prohibition on preexisting condition
exclusions. Effective for plan years (or,
in the individual market, policy years)
beginning on or after January 1, 2014,
section 2701 of the PHS Act and section
1312(c) of the Affordable Care Act
govern the premium rates charged by an
issuer for non-grandfathered health
insurance coverage in the individual
and small group markets, and section
2794 of the PHS Act provides for the
annual review of unreasonable increases
in premiums for health insurance
coverage in the individual and small
group markets. These provisions are
implemented in regulations issued by
HHS 35 and are outside the scope of this
rulemaking. However, the rating rules
under PHS Act section 2701 prohibit
variations in premiums based on a
child’s health status.

4. Allowable Screenings To Determine
Eligibility for Alternative Coverage in
the Individual Market

Subsequent to the promulgation of the
interim final regulations, questions
arose regarding whether it would be
permissible under the rules
implementing PHS Act section 2704 for
issuers in the individual market to
screen certain applicants for eligibility
for alternative coverage before issuing a
child-only policy. Specifically, States
expressed an interest in permitting such
screenings. In response to these
concerns, the Departments issued
Affordable Care Act Implementation
FAQs Part V, Q6, which provided that
under certain circumstances, States can
permit issuers in the individual market
to screen applicants for eligibility for
alternative coverage options before
offering a child-only policy if (1) the
practice is permitted under State law;
(2) the screening applies to all child-
only applicants, regardless of health
status; and (3) the alternative coverage
options include options for which
healthy children would potentially be

35 See 45 CFR 147.102, 154.101 et seq., and

156.80.

eligible, such as the Children’s Health
Insurance Program (CHIP) and group
health insurance.3® Screenings may not
be limited to programs targeted to
individuals with a preexisting
condition, such as a State high risk pool.
Note that Medicaid policy, under 42
U.S.C. 1396a (25)(G), prohibits
participating States from allowing
health insurance issuers to consider
whether an individual is eligible for, or
is provided medical assistance under,
Medicaid in making enrollment
decisions. Furthermore, issuers may not
implement a screening process that by
its operation significantly delays
enrollment or artificially engineers
eligibility of a child for a program
targeted to individuals with a
preexisting condition. Additionally, the
screening process may not be applied to
offers of dependent coverage for
children. The FAQ provided that States
are encouraged to require issuers that
screen for other coverage to enroll and
provide coverage to the applicant
effective on the first date that the child-
only policy would have been effective
had the applicant not been screened for
an alternative coverage option. It also
provided that States are encouraged to
impose a reasonable time limit, such as
30 days, at which time the issuer would
have to enroll the child regardless of
pending applications for other coverage.
Subsequent to the issuance of the FAQ,
the guaranteed availability requirements
in section 2702 of the PHS Act took
effect, similarly precluding an issuer
from denying coverage. This screening,
as permitted under State law, will
continue to be allowed under these final
regulations, consistent with both section
2704 and guaranteed availability
obligations under section 2702.

C. PHS Act Section 2711, Prohibition on
Lifetime and Annual Limits (26 CFR
54.9815-2711, 29 CFR 2590.715-2711,
45 CFR 147.126)

PHS Act section 2711, as added by the
Affordable Care Act, generally prohibits
annual and lifetime dollar limits on
essential health benefits, as defined in
section 1302(b) of the Affordable Care
Act. With respect to annual dollar
limits, PHS Act section 2711(a)(2)
provided that for plan years beginning
before January 1, 2014, restricted annual
dollar limits were allowed. On June 28,
201