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SUBCHAPTER C—REPORTING AND DISCLOSURE UNDER THE
EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974

PART 2520—RULES AND REGULA-
TIONS FOR REPORTING AND DIS-
CLOSURE

Subpart A—General Reporting and
Disclosure Requirements

Sec.

2520.101-1 Duty of reporting and disclosure.

2520.101-2 Annual reporting by multiple em-
ployer welfare arrangements and certain
other entities offering or providing cov-
erage for medical care to the employees
of two or more employers.

2520.101-3 Notice of blackout periods under
individual account plans.

2520.101-4 Annual funding notice for multi-
employer defined benefit pension plans.

Subpart B—Contents of Plan Descriptions
and Summary Plan Descriptions

2520.102-1 [Reserved]

2520.102-2 Style and format of summary
plan description.

2520.102-3 Contents of summary plan de-
scription.

2520.102-4 Option for
plan descriptions.

different summary

Subpart C—Annual Report Requirements

2520.103-1 Contents of the annual report.

2520.103-2 Contents of the annual report for
a group insurance arrangement.

2520.103-3 Exemption from certain annual
reporting requirements for assets held in
a common or collective trust.

2520.103-4 Exemption from certain annual
reporting requirements for assets held in
an insurance company pooled separate
account.

2520.103-5 Transmittal and certification of
information to plan administrator for
annual reporting purposes.

2520.103-6 Definition of reportable trans-
action for Annual Return/Report.

2520.103-8 Limitation on scope of account-
ant’s examination.

2520.103-9 Direct filing for bank or insur-
ance carrier trusts and accounts.

2520.103-10 Annual report financial sched-
ules.

2520.103-11 Assets held for investment pur-
poses.

2520.103-12 Limited exemption and alter-
native method of compliance for annual
reporting of investments in certain enti-
ties.

2520.103-13 Special terminal report for aban-
doned plans.

Subpart D—Provisions Applicable to Both
Reporting and Disclosure Requirements

2520.104-1 General.

2520.104-2—2520.104-3 [Reserved]

2520.104-4 Alternative method of compliance
for certain successor pension plans.

2520.104-5—2520.104-6 [Reserved]

2520.104-20 Limited exemption for certain
small welfare plans.

2520.104-21 Limited exemption for certain
group insurance arrangements.

2520.104-22 Exemption from reporting and
disclosure requirements for apprentice-
ship and training plans.

2520.104-23 Alternative method of compli-
ance for pension plans for certain se-
lected employees.

2520.104-24 Exemption for welfare plans for
certain selected employees.

2520.104-25 Exemption from reporting and
disclosure for day care centers.

2520.104-26 Limited exemption for certain
unfunded dues financed welfare plans
maintained by employee organizations.

2520.104-27 Alternative method of compli-
ance for certain unfunded dues financed
pension plans maintained by employee
organizations.

2520.104-28 [Reserved]

2520.104-41 Simplified annual reporting re-
quirements for plans with fewer than 100
participants.

2520.104-42 Waiver of certain actuarial infor-
mation in the annual report.

2520.104-43 Exemption from annual report-
ing requirement for certain group insur-
ance arrangements.

2520.104-44 Limited exemption and alter-
native method of compliance for annual
reporting by unfunded plans and by cer-
tain insured plans.

2520.104-45 [Reserved]

2520.104-46 Waiver of examination and re-
port of an independent qualified public
accountant for employee benefit plans
with fewer than 100 participants.

2520.104-47 Limited exemption and alter-
native method of compliance for filing of
insurance company financial reports.

2520.104-48 Alternative method of compli-
ance for model simplified employee pen-
sions—IRS Form 5305-SEP.

2520.104-49 Alternative method of compli-
ance for certain simplified employee pen-
sions.

2520.104-50 Short plan years, deferral of ac-
countant’s examination and report.
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Subpart E—Reporting Requirements

2520.104a-1 Filing with the Secretary of
Labor.

2520.104a—2 Electronic filing of annual re-
ports.

2520.104a-3—2520.104a—4 [Reserved]

2520.104a-5 Annual report filing require-
ments.

2520.104a—6 Annual reporting for plans which
are part of a group insurance arrange-
ment.

2520.104a-7 [Reserved]

2520.104a-8 Requirement to furnish docu-
ments to the Secretary of Labor on re-
quest.

Subpart F—Disclosure Requirements

2520.104b-1 Disclosure.

2520.104b—-2 Summary plan description.

2520.104b-3 Summary of material modifica-
tions to the plan and changes in the in-
formation required to be included in the
summary plan description.

2520.104b—4 Alternative methods of compli-
ance for furnishing the summary plan de-
scription and summaries of material
modifications of a pension plan to a re-
tired participant, a separated participant
with vested benefits, and a beneficiary
receiving benefits.

2520.104b-10 Summary Annual Report.

2520.104b-30 Charges for documents.

Subpart G—Recordkeeping Requirements

2520.107-1 Use of electronic media for main-
tenance and retention of records.

AUTHORITY: 29 U.S.C. 1021-1025, 1027, 1029-31,
1059, 1134, and 1135; and Secretary of Labor’s
Order 1-2003, 68 FR 5374 (Feb. 3, 2003). Sec.
2520.101-2 also issued under 29 U.S.C. 1132,
1181-1183, 1181 note, 1185, 1185a-b, 1191, and
1191a-c. Secs. 2520.102-3, 2520.104b-1, and
2520.104b-3 also issued under 29 U.S.C. 1003,
1181-1183, 1181 note, 1185, 1185a-b, 1191, and
1191a—c. Secs. 2520.104b-1 and 2520.107 also
issued under 26 U.S.C. 401 note, 111 Stat. 788.

Subpart A—General Reporting
and Disclosure Requirements

§2520.101-1 Duty of reporting and dis-
closure.

The procedures for implementing the
plan administrator’s duty of reporting
to the Secretary of Labor and dis-
closing information to participants and

§2520.101-2

beneficiaries are located in subparts D,
E and F of this part.

(Approved by the Office of Management and
Budget under control number 1210-0016)

[41 FR 16962, Apr. 23, 1976, as amended at 46
FR 62845, Dec. 29, 1981]

§2520.101-2 Annual reporting by mul-
tiple employer welfare arrange-
ments and certain other entities of-
fering or providing coverage for
medical care to the employees of
two or more employers.

(a) Basis and scope. Section 101(g) of
the Employee Retirement Income Se-
curity Act (ERISA) permits the Sec-
retary of Labor to require, by regula-
tion, multiple employer welfare ar-
rangements (MEWASs) providing bene-
fits that consist of medical care (with-
in the meaning of section 733(a)(2) of
ERISA), and that are not group health
plans, to report, not more frequently
than annually, in such form and man-
ner as the Secretary may require, for
the purpose of determining the extent
to which the requirements of part 7 of
subtitle B of title I of ERISA (part 7)
are being carried out in connection
with such benefits. Section 734 of
ERISA provides that the Secretary
may promulgate such regulations as
may be necessary or appropriate to
carry out the provisions of part 7. This
section sets out requirements for an-
nual reporting by MEWASs that provide
benefits that consist of medical care
and by certain entities that claim not
to be a MEWA solely due to the excep-
tion in section 3(40)(A)(i) of ERISA (re-
ferred to in this section as Entities
Claiming Exception or ECEs). These re-
quirements apply regardless of whether
the MEWA or ECE is a group health
plan.

(b) Definitions. As used in this sec-
tion, the following definitions apply:

Administrator means—

(1) The person specifically so des-
ignated by the terms of the instrument
under which the MEWA or ECE is oper-
ated;

(2) If the MEWA or ECE is a group
health plan and the administrator is
not so designated, the plan sponsor (as
defined in section 3(16)(B) of ERISA); or

(3) In the case of a MEWA or ECE for
which an administrator is not des-
ignated and a plan sponsor cannot be
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identified, jointly and severally the
person or persons actually responsible
(whether or not so designated under
the terms of the instrument under
which the MEWA or ECE is operated)
for the control, disposition, or manage-
ment of the cash or property received
by or contributed to the MEWA or
ECE, irrespective of whether such con-
trol, disposition, or management is ex-
ercised directly by such person or per-
sons or indirectly through an agent,
custodian, or trustee designated by
such person or persons.

Entity Claiming  Ezxception (ECE)
means an entity that claims it is not a
MEWA on the basis that the entity is
established or maintained pursuant to
one or more agreements that the Sec-
retary finds to be collective bargaining
agreements within the meaning of sec-
tion 3(40)(A)({i) of ERISA and 29 CFR
2510.3-40.

Excepted benefits means excepted bene-
fits within the meaning of section 733(c)
of ERISA and 29 CFR 2590.732(b).

Group health plan means a group
health plan within the meaning of sec-
tion 733(a) of ERISA and 29 CFR
2590.701-2.

Health insurance issuer means a health
insurance issuer within the meaning of
section 733(b)(2) of ERISA and 29 CFR
2590.701-2.

Medical care means medical care with-
in the meaning of section 733(a)(2) of
ERISA and 29 CFR 2590.701-2.

Multiple employer welfare arrangement
(MEWA) means a multiple employer
welfare arrangement within the mean-
ing of section 3(40) of ERISA and 29
CFR 2510.3-40.

Origination means the occurrence of
any of the following three events (and
a MEWA or ECE is considered to have
been originated when any of the fol-
lowing three events occurs)—

(1) The MEWA or ECE first begins of-
fering or providing coverage for med-
ical care to the employees of two or
more employers (including one or more
self-employed individuals);

(2) The MEWA or ECE begins offering
or providing coverage for medical care
to the employees of two or more em-
ployers (including one or more self-em-
ployed individuals) after a merger with
another MEWA or ECE (unless all of
the MEWASs or ECEs that participate in

29 CFR Ch. XXV (7-1-08 Edition)

the merger previously were last origi-
nated at least three years prior to the
merger); or

(3) The number of employees receiv-
ing coverage for medical care under the
MEWA or ECE is at least 50 percent
greater than the number of such em-
ployees on the last day of the previous
calendar year (unless the increase is
due to a merger with another MEWA or
ECE under which all MEWAs and ECEs
that participate in the merger were
last originated at least three years
prior to the merger).

(c) Persons required to report—(1) Gen-
eral rule. Except as provided in para-
graph (c)(2) of this section, the fol-
lowing persons are required to report
under this section—

(i) The administrator of a MEWA
that offers or provides benefits con-
sisting of medical care, regardless of
whether the entity is a group health
plan; and

(ii) The administrator of an ECE that
offers or provides benefits consisting of
medical care during the first three
years after the ECE is originated.

(2) Ezxceptions—(i) Nothing in this
paragraph (c¢) shall be construed to re-
quire reporting under this section by
the administrator of a MEWA or ECE if
the MEWA or ECE—

(A) Is licensed or authorized to oper-
ate as a health insurance issuer in
every state in which it offers or pro-
vides coverage for medical care to em-
ployees;

(B) Provides coverage that consists
solely of excepted benefits, which are
not subject to Part 7. If the MEWA or
ECE provides coverage that consists of
both excepted benefits and other bene-
fits for medical care that are not ex-
cepted benefits, the administrator of
the MEWA or ECE is required to report
under this section;

(C) Is a group health plan that is not
subject to ERISA, including a govern-
mental plan, church plan, or a plan
maintained solely for the purpose of
complying with workmen’s compensa-
tion laws, within the meaning of sec-
tions (4)(b)(1), 4(b)(2), or 4(b)3) of
ERISA, respectively; or

(D) Provides coverage only through
group health plans that are not covered
by ERISA, including governmental
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plans, church plans, or plans main-
tained solely for the purpose of com-
plying with workmen’s compensation
laws within the meaning of sections
4(b)(1), 4(b)(2), or 4(b)(3) of ERISA, re-
spectively (or other arrangements not
covered by ERISA, such as health in-
surance coverage offered to individuals
other than in connection with a group
health plan, known as individual mar-
ket coverage);

(ii) Nothing in this paragraph (c)
shall be construed to require reporting
under this section by the administrator
of an entity that would not constitute
a MEWA or ECE but for the following
circumstances:

(A) The entity provides coverage to
the employees of two or more trades or
businesses that share a common con-
trol interest of at least 25 percent at
any time during the plan year, apply-
ing the principles of section 414(b) or
(c) of the Internal Revenue Code (26
U.S.C.);

(B) The entity provides coverage to
the employees of two or more employ-
ers due to a change in control of busi-
nesses (such as a merger or acquisition)
that occurs for a purpose other than
avoiding Form M-1 filing and is tem-
porary in nature. For purposes of this
paragraph, ‘‘temporary’ means the
MEWA or ECE does not extend beyond
the end of the plan year following the
plan year in which the change in con-
trol occurs; or

(C) The entity provides coverage to
persons (excluding spouses and depend-
ents) who are not employees or former
employees of the plan sponsor, such as
non-employee members of the board of
directors or independent contractors,
and the number of such persons who
are not employees or former employees
does not exceed one percent of the
total number of employees or former
employees covered under the arrange-
ment, determined as of the last day of
the year to be reported or, in the case
of a 90-day origination report, deter-
mined as of the 60th day following the
origination date.

(d) Information to be reported—(1) The
annual report required by this section
shall consist of a completed copy of the
Form M-1 Annual Report for Multiple
Employer Welfare Arrangements
(MEWASs) and Certain Entities Claim-

§2520.101-2

ing Exception (ECEs) and any addi-
tional statements required in the In-
structions to the Form M-1.

(2) The Secretary may reject any fil-
ing under this section if the Secretary
determines that the filing is incom-
plete, in accordance with 29 CFR
2560.502¢-5.

(3) If the Secretary rejects a filing
under paragraph (d)(2) of this section,
and if a revised filing satisfactory to
the Secretary is not submitted within
45 days after the notice of rejection,
the Secretary may bring a civil action
for such relief as may be appropriate
(including penalties under section
502(c)(5) of ERISA and 29 CFR 2560.502c-
5).

(e) Reporting requirement and timing—
(1) Period for which report is required. A
completed copy of the Form M-1 is re-
quired to be filed for each calendar
year during all or part of which the
MEWA or ECE offers or provides cov-
erage for medical care to the employ-
ees of two or more employers (includ-
ing one or more self-employed individ-
uals).

(2) Filing deadline—(i) General March 1
filing due date for annual filings. A com-
pleted copy of the Form M-1 is required
to be filed on or before each March 1
that follows a period to be reported (as
described in paragraph (e)(1) of this
section). However, if March 1 is a Sat-
urday, Sunday, or federal holiday, the
form must be filed no later than the
next business day.

(ii) Special rule requiring a 90-Day
Origination Report when a MEWA or
ECE is originated—(A) In general. Sub-
ject to paragraph (e)(2)(ii)(B) of this
section, when a MEWA or ECE is origi-
nated, the administrator of the MEWA
or ECE is also required to file a com-
pleted copy of the Form M-1 within 90
days of the origination date (unless 90
days after the origination date is a
Saturday, Sunday, or federal holiday,
in which case the form must be filed no
later than the next business day).

(B) Ezxception. Paragraph (e)(2)(ii)(A)
of this section does not apply if the
origination occurred between October 1
and December 31. (Thus, no 90-day
origination report is due when an enti-
ty is originated between October 1 and
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December 31. However, the March 1 fil-
ing deadline of paragraph (e)(2)(i) of
this section continues to apply.)

(iii) Extensions. An extension may be
granted for filing a report if the admin-
istrator complies with the extension
procedure prescribed in the Instruc-
tions to the Form M-1.

(f) Filing address. A completed copy of
the Form M-1 is filed with the Sec-
retary by sending it to the address pre-
scribed in the Instructions to the Form
M-1.

(g) Civil penalties and procedures. For
information on civil penalties under
section 502(c)(b) of ERISA for persons
who fail to file the information re-
quired under this section, see 29 CFR
2560.502¢c-5. For information relating to
administrative hearings and appeals in
connection with the assessment of civil
penalties under section 502(c)(5) of
ERISA, see 29 CFR 2570.90 through
2570.101.

(h) Examples. The rules of this section
are illustrated by the following exam-
ples:

Example 1. (i) Facts. MEWA A began offer-
ing coverage for medical care to the employ-
ees of two or more employers July 1, 1989
(and continues to offer such coverage).
MEWA A4 does not claim the exception under
section 3(40)(A)(i) of ERISA.

(ii) Conclusion. In this Example 1, the ad-
ministrator of MEWA 4 must file a com-
pleted copy of the Form M-1 each year by
March 1.

Example 2. (i) Facts. ECE B began offering
coverage for medical care to the employees
of two or more employers on January 1, 1992.
ECE B has not been involved in any mergers
and the number of employees to which ECE
B provides coverage for medical care has not
grown by more than 50 percent in any given
year.

(ii) Conclusion. In this Example 2, ECE B
was originated on January 1, 1992 and has
not been originated since then. Therefore,
the administrator of ECE B is not required
to file a 2003 Form M-1 on March 1, 2004 be-
cause the last time the ECE B was originated
was January 1, 1992 which is more than 3
years prior to March 1, 2004.

Example 3. (i) Facts. ECE C began offering
coverage for medical care to the employees
of two or more employers on July 1, 2004.

(ii) Conclusion. In this Example 3, the ad-
ministrator of ECE C must file a completed
copy of the 2004 Form M-1 on or before Sep-
tember 29, 2004 (which is 90 days after the
origination date). In addition, the adminis-
trator of ECE C must file an updated copy of
the 2004 Form M-1 by March 1, 2005 because
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the last date C was originated was July 1,
2004, which is less than 3 years prior to the
March 1, 2005 due date. Furthermore, the ad-
ministrator of ECE C must file a 2006 Form
M-1 by March 1, 2006 and a 2006 Form M-1 by
March 1, 2007 (because July 1, 2004 is less
than three years prior to March 1, 2006 and
March 1, 2007, respectively). However, if ECE
C is not involved in any mergers that would
result in a new origination date and if ECE
C does not experience a growth of 50 percent
or more in the number of employees to which
ECE C provides coverage from the last day of
the previous calendar year to any day in the
current calendar year, then no Form M-1 re-
port is required to be filed after March 1,
2007.

Example 4. (i) Facts. MEWA D begins offer-
ing coverage to the employees of two or
more employers on January 1, 20000 MEWA D
is licensed or authorized to operate as a
health insurance issuer in every state in
which it offers coverage for medical care to
employees.

(ii) Conclusion. In this Erample 4, the ad-
ministrator of MEWA D is not required to
file Form M-1 because it is licensed or au-
thorized to operate as a health insurance
issuer in every state in which it offers cov-
erage for medical care to employees.

Example 5. (i) Facts. MEWA E is originated
on September 1, 2004.

(ii) Conclusion. In this Example 5, because
MEWA E was originated on September 1,
2004, the administrator of MEWA E must file
a completed copy of the Form M-1 on or be-
fore November 30, 2004 (which is 90 days after
the origination date). In addition, the admin-
istrator of MEWA E must file a completed
copy of the Form M-1 annually by every
March 1 thereafter.

Example 6. (i) Facts. Company F maintains
a group health plan that provides benefits
for medical care for its employees (and their
dependents). Company F establishes a joint
venture in which it has a 25 percent stock
ownership interest, determined by applying
the principles under section 414(b) of the In-
ternal Revenue Code, and transfers some of
its employees to the joint venture. Company
F continues to cover these transferred em-
ployees under its group health plan.

(ii) Conclusion. In this Erample 6, the ad-
ministrator is not required to file the Form
M-1 because Company F’s group health plan
meets the exception to the filing require-
ment in paragraph (c)(2)(ii)(A) of this sec-
tion. This is because Company F’s group
health plan would not constitute a MEWA
but for the fact that it provides coverage to
two or more trades or businesses that share
a common control interest of at least 25 per-
cent.

Example 7. (i) Facts. Company G maintains
a group health plan that provides benefits
for medical care for its employees. The plan
year of Company G’s group health plan is the
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fiscal year for Company G, which is October
1st—September 30th. Therefore, October 1,
2004—September 30, 2005 is the 2005 plan year.
Company G decides to sell a portion of its
business, Division X, to Company H. Com-
pany G signs an agreement with Company H
under which Division X will be transferred to
Company H, effective September 30, 2005. The
change in control of Division X therefore oc-
curs on September 30, 2005. Under the terms
of the agreement, Company G agrees to con-
tinue covering all of the employees that for-
merly worked for Division X under its group
health plan until Company H has established
a new group health plan to cover these em-
ployees. Under the terms of the agreement,
it is anticipated that Company G will not be
required to cover the employees of Division
X under its group health plan beyond the end
of the 2006 plan year, which is the plan year
following the plan year in which the change
in control of Division X occurs.

(ii) Conclusion. In this Example 7, the ad-
ministrator of Company G’s group health
plan is not required to file the Form M-1 on
March 1, 2006 for fiscal year 2005 because it is
subject to the exception to the filing require-
ment in paragraph (c¢)(2)(ii)(B) of this section
for an entity that would not constitute a
MEWA but for the fact that it is created by
a change in control of businesses that occurs
for a purpose other than to avoid filing the
Form M-1 and is temporary in nature. Under
the exception, ‘‘temporary’” means the
MEWA does not extend beyond the end of the
plan year following the plan year in which
the change in control occurs. The adminis-
trator is not required to file the 2005 Form
M-1 because it is anticipated that Company
G will not be required to cover the employees
of Division X under its group health plan be-
yond the end of the 2006 plan year, which is
the plan year following the plan year in
which the change in control of businesses oc-
curred.

Example 8. (i) Facts. Company I maintains a
group health plan that provides benefits for
medical care for its employees (and their de-
pendents) as well as certain independent con-
tractors who are self-employed individuals.
The plan is therefore a MEWA. The adminis-
trator of Company I's group health plan uses
calendar year data to report for purposes of
the Form M-1. The administrator of Com-
pany I's group health plan determines that
the number of independent contractors cov-
ered under the group health plan as of the
last day of calendar year 2004 is less than one
percent of the total number of employees
and former employees covered under the
plan determined as of the last day of cal-
endar year 2004.

(ii) Conclusion. In this Example 8, the ad-
ministrator of Company I’s group health
plan is not required to file a Form M-1 for
calendar year 2004 (which is otherwise due by
March 1, 2005) because it is subject to the ex-

§2520.101-3

ception to the filing requirement provided in
paragraph (¢)(2)(ii)(C) of this section for enti-
ties that cover a very small number of per-
sons who are not employees or former em-
ployees of the plan sponsor.

[68 FR 17501, Apr. 9, 2003]

§2520.101-3 Notice of blackout periods
under individual account plans.

(a) In general. In accordance with sec-
tion 101(i) of the Act, the administrator
of an individual account plan, within
the meaning of paragraph (d)(2) of this
section, shall provide notice of any
blackout period, within the meaning of
paragraph (d)(1) of this section, to all
participants and beneficiaries whose
rights under the plan will be tempo-
rarily suspended, limited, or restricted
by the blackout period (the ‘‘affected
participants and beneficiaries’) and to
issuers of employer securities subject
to such blackout period in accordance
with this section.

(b) Notice to participants and bene-
ficiaries—(1) Content. The notice re-
quired by paragraph (a) of this section
shall be written in a manner calculated
to be understood by the average plan
participant and shall include—

(i) The reasons for the blackout pe-
riod;

(ii) A description of the rights other-
wise available to participants and
beneficiaries under the plan that will
be temporarily suspended, limited or
restricted by the blackout period (e.g.,
right to direct or diversify assets in in-
dividual accounts, right to obtain loans
from the plan, right to obtain distribu-
tions from the plan), including identi-
fication of any investments subject to
the blackout period;

(iii) The length of the blackout pe-
riod by reference to:

(A) The expected beginning date and
ending date of the blackout period; or

(B) The calendar week during which
the blackout period is expected to
begin and end, provided that during
such weeks information as to whether
the blackout period has begun or ended
is readily available, without charge, to
affected participants and beneficiaries,
such as via a toll-free number or access
to a specific web site, and the notice
describes how to access the informa-
tion;
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(iv) In the case of investments af-
fected, a statement that the partici-
pant or beneficiary should evaluate the
appropriateness of their current invest-
ment decisions in light of their inabil-
ity to direct or diversify assets in their
accounts during the blackout period (a
notice that includes the advisory state-
ment contained in paragraph 4. of the
model notice in paragraph (e)(2) of this
section will satisfy this requirement);

(v) In any case in which the notice
required by paragraph (a) of this sec-
tion is not furnished at least 30 days in
advance of the last date on which af-
fected participants and beneficiaries
could exercise affected rights imme-
diately before the commencement of
the blackout period, except for a notice
furnished pursuant to paragraph
(b)(2)(i1)(C) of this section:

(A) A statement that Federal law
generally requires that notice be fur-
nished to affected participants and
beneficiaries at least 30 days in ad-
vance of the last date on which partici-
pants and beneficiaries could exercise
the affected rights immediately before
the commencement of a blackout pe-
riod (a notice that includes the state-
ment contained in paragraph 5. of the
model notice in paragraph (e)(2) of this
section will satisfy this requirement),
and

(B) An explanation of the reasons
why at least 30 days advance notice
could not be furnished; and

(vi) The name, address and telephone
number of the plan administrator or
other contact responsible for answering
questions about the blackout period.

(2) Timing. (i) The notice described in
paragraph (a) of this section shall be
furnished to all affected participants
and beneficiaries at least 30 days, but
not more than 60 days, in advance of
the last date on which such partici-
pants and beneficiaries could exercise
the affected rights immediately before
the commencement of any blackout pe-
riod.

(ii) The requirement to give at least
30 days advance notice contained in
paragraph (b)(2)(i) of this section shall
not apply in any case in which—

(A) A deferral of the blackout period
in order to comply with paragraph
(b)(2)(1) of this section would result in
a violation of the requirements of sec-
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tion 404(a)(1)(A) or (B) of the Act, and
a fiduciary of the plan reasonably so
determines in writing;

(B) The inability to provide the ad-
vance notice of a blackout period is
due to events that were unforeseeable
or circumstances beyond the reason-
able control of the plan administrator,
and a fiduciary of the plan reasonably
so determines in writing; or

(C) The blackout period applies only
to one or more participants or bene-
ficiaries solely in connection with
their becoming, or ceasing to be, par-
ticipants or beneficiaries of the plan as
a result of a merger, acquisition, dives-
titure, or similar transaction involving
the plan or plan sponsor.

(iii) In any case in which paragraph
(b)(2)(ii) of this section applies, the ad-
ministrator shall furnish the notice de-
scribed in paragraph (a) of this section
to all affected participants and bene-
ficiaries as soon as reasonably possible
under the circumstances, unless such
notice in advance of the termination of
the blackout period is impracticable.

(iv) Determinations under paragraph
(b)(2)(i1)(A) and (B) of this section must
be dated and signed by the fiduciary.

(3) Form and manner of furnishing no-
tice. The notice required by paragraph
(a) of this section shall be in writing
and furnished to affected participants
and beneficiaries in any manner con-
sistent with the requirements of
§2520.104b-1 of this chapter, including
paragraph (c¢) of that section relating
to the use of electronic media.

(4) Changes in length of blackout pe-
riod. If, following the furnishing of a
notice pursuant to this section, there
is a change in the length of the black-
out period (specified in such notice
pursuant to paragraph (b)(1)(iii) of this
section), the administrator shall fur-
nish all affected participants and bene-
ficiaries an updated notice explaining
the reasons for the change and identi-
fying all material changes in the infor-
mation contained in the prior notice.
Such notice shall be furnished to all af-
fected participants and beneficiaries as
soon as reasonably possible, unless
such notice in advance of the termi-
nation of the blackout period is im-
practicable.
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(c) Notice to issuer of employer securi-
ties. (1) The notice required by para-
graph (a) of this section shall be fur-
nished to the issuer of any employer
securities held by the plan and subject
to the blackout period. Such notice
shall contain the information described
in paragraph (b)(1)(i), (ii), (iii) and (vi)
of this section and shall be furnished in
accordance with the time frames pre-
scribed in paragraph (b)(2) of this sec-
tion. In the event of a change in the
length of the blackout period specified
in such notice, the plan administrator
shall furnish an updated notice to the
issuer in accordance with the require-
ments of paragraph (b)(4) of this sec-
tion.

(2) For purposes of this section, no-
tice to the agent for service of legal
process for the issuer shall constitute
notice to the issuer, unless the issuer
has provided the plan administrator
with the name of another person for
service of notice, in which case the
plan administrator shall furnish notice
to such person. Such notice shall be in
writing, except that the notice may be
in electronic or other form to the ex-
tent the person to whom notice must
be furnished consents to receive the no-
tice in such form.

(3) If the issuer designates the plan
administrator as the person for service
of notice pursuant to paragraph (c)(2)
of this section, the issuer shall be
deemed to have been furnished notice
on the same date as notice is furnished
to affected participants and bene-
ficiaries pursuant to paragraph (b) of
this section.

(d) Definitions. For purposes of this
section—

(1) Blackout period—(i) General. The
term ‘‘blackout period’ means, in con-
nection with an individual account
plan, any period for which any ability
of participants or beneficiaries under
the plan, which is otherwise available
under the terms of such plan, to direct
or diversify assets credited to their ac-
counts, to obtain loans from the plan,
or to obtain distributions from the
plan is temporarily suspended, limited,
or restricted, if such suspension, limi-
tation, or restriction is for any period
of more than three consecutive busi-
ness days.

§2520.101-3

(ii) Exclusions. The term ‘‘blackout
period” does not include a suspension,
limitation, or restriction—

(A) Which occurs by reason of the ap-
plication of the securities laws (as de-
fined in section 3(a)(47) of the Securi-
ties Exchange Act of 1934);

(B) Which is a regularly scheduled
suspension, limitation, or restriction
under the plan (or change thereto), pro-
vided that such suspension, limitation
or restriction (or change) has been dis-
closed to affected plan participants and
beneficiaries through the summary
plan description, a summary of mate-
rial modifications, materials describ-
ing specific investment alternatives
under the plan and limits thereon or
any changes thereto, participation or
enrollment forms, or any other docu-
ments and instruments pursuant to
which the plan is established or oper-
ated that have been furnished to such
participants and beneficiaries;

(C) Which occurs by reason of a quali-
fied domestic relations order or by rea-
son of a pending determination (by the
plan administrator, by a court of com-
petent  jurisdiction or otherwise)
whether a domestic relations order
filed (or reasonably anticipated to be
filed) with the plan is a qualified order
within the meaning of section
206(d)(3)(B)(i) of the Act; or

(D) Which occurs by reason of an act
or a failure to act on the part of an in-
dividual participant or by reason of an
action or claim by a party unrelated to
the plan involving the account of an in-
dividual participant.

(2) Individual account plan. The term
“individual account plan’ shall have
the meaning provided such term in sec-
tion 3(34) of the Act, except that such
term shall not include a ‘‘one-partici-
pant retirement plan’” within the
meaning of paragraph (d)(3) of this sec-
tion.

(3) Omne-participant retirement plan.
The term ‘‘one-participant retirement
plan’” means a one-participant retire-
ment plan as defined in section
101(1)(8)(B) of the Act.

(4) Issuer. The term ‘‘issuer’” means
an issuer as defined in section 3 of the
Securities Exchange Act of 1934 (15
U.S.C. 78c), the securities of which are
registered under section 12 of the Secu-
rities Exchange Act of 1934, or that is
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required to file reports under section
15(d) of the Securities Exchange Act of
1934, or files or has filed a registration
statement that has not yet become ef-
fective under the Securities Act of 1933
(156 U.S.C. T7a et seq.), and that it has
not withdrawn.

(5) Calendar week. For purposes of
paragraph (b)(1)(iii)(B), the term ‘‘cal-
endar week’ means a seven day period
beginning on Sunday and ending on
Saturday.

(e) Model mnotice—(1) General. The
model notice set forth in paragraph
(e)(2) of this section is intended to as-
sist plan administrators in discharging
their notice obligations under this sec-
tion. Use of the model notice is not
mandatory. However, a notice that
uses the statements provided in para-
graphs 4. and 5.(A) of the model notice
will be deemed to satisfy the notice
content requirements of paragraph
(b)(1)(@Ev) and (b)(1)(V)(A), respectively,
of this section. With regard to all other
information required by paragraph
(b)(1) of this section, compliance with
the notice content requirements will
depend on the facts and circumstances
pertaining to the particular blackout
period and plan.

(2) Form and content of model notice.

Important Notice Concerning Your Rights

Under The [Enter Name of Individual
Account Plan]

[Enter date of notice]

1. This notice is to inform you that the
[enter name of plan] will be [enter reasons
for blackout period, as appropriate: changing
investment options, changing recordkeepers,
etc.].

2. As a result of these changes, you tempo-
rarily will be unable to [enter as appropriate:
direct or diversify investments in your indi-
vidual accounts (if only specific investments
are subject to the blackout, those invest-
ments should be specifically identified), ob-
tain a loan from the plan, or obtain a dis-
tribution from the plan]. This period, during
which you will be unable to exercise these
rights otherwise available under the plan, is
called a ‘‘blackout period.” Whether or not
you are planning retirement in the near fu-
ture, we encourage you to carefully consider
how this blackout period may affect your re-
tirement planning, as well as your overall fi-
nancial plan.

3. The blackout period for the plan [enter
the following as appropriate: is expected to
begin on [enter date] and end [enter datel/is
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expected to begin during the week of [enter
date] and end during the week of [enter
date]. During these weeks, you can deter-
mine whether the blackout period has start-
ed or ended by [enter instructions for use
toll-free number or accessing web site].

4. [In the case of investments affected by the
blackout period, add the following: During
blackout period you will be unable to direct
or diversify the assets held in your plan ac-
count. For this reason, it is very important
that you review and consider the appro-
priateness of your current investments in
light of your inability to direct or diversify
those investments during the blackout pe-
riod. For your long-term retirement secu-
rity, you should give careful consideration to
the importance of a well-balanced and diver-
sified investment portfolio, taking into ac-
count all your assets, income and invest-
ments.] [If the plan permits investments in
individual securities, add the following: You
should be aware that there is a risk to hold-
ing substantial portions of your assets in the
securities of any one company, as individual
securities tend to have wider price swings,
up and down, in short periods of time, than
investments in diversified funds. Stocks that
have wide price swings might have a large
loss during the blackout period, and you
would not be able to direct the sale of such
stocks from your account during the black-
out period.]

5. [If timely notice cannot be provided (see
paragraph (b)(1)(v) of this section) enter: (A)
Federal law generally requires that you be
furnished notice of a blackout period at least
30 days in advance of the last date on which
you could exercise your affected rights im-
mediately before the commencement of any
blackout period in order to provide you with
sufficient time to consider the effect of the
blackout period on your retirement and fi-
nancial plans. (B) [Enter explanation of rea-
sons for inability to furnish 30 days advance
notice.]]

6. If you have any questions concerning
this notice, you should contact [enter name,
address and telephone number of the plan ad-
ministrator or other contact responsible for
answering questions about the blackout pe-
riod].

(f) Effective date. This section shall be
effective and shall apply to any black-
out period commencing on or after
January 26, 2003. For the period Janu-
ary 26, 2003 to February 25, 2003, plan
administrators shall furnish notice as
soon as reasonably possible.

[68 FR 3727, Jan. 24, 2003]
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§2520.101-4 Annual funding notice for
multiemployer defined benefit pen-
sion plans.

(a) In general. (1) Except as provided
in paragraph (a)(2) of this section, pur-
suant to section 101(f) of the Act, the
administrator of a defined benefit,
multiemployer pension plan shall fur-
nish annually to each person specified
in paragraph (f) of this section a fund-
ing notice that conforms to the re-
quirements of this section.

(2) A plan administrator shall not be
required to furnish a funding notice for
any plan year for which the plan is re-
ceiving financial assistance from the
Pension Benefit Guaranty Corporation
pursuant to section 4261 of ERISA.

(b) Content of notice. A funding notice
shall, consistent with the information
included in the plan’s Annual Return/
Report Form 5500 filed for the plan
yvear to which the funding notice re-
lates, include the following informa-
tion:

(1) The name of the plan;

(2) The address and phone number of
the plan administrator and the plan’s
principal administrative officer (if dif-
ferent from the plan administrator);

(3) The plan sponsor’s employer iden-
tification number;

(4) The plan number;

(5) A statement as to whether the
plan’s funded current liability percent-
age (as defined in section 302(d)(8)(B) of
ERISA) for the plan year to which the
notice relates is at least 100 percent
(and, if not, the actual percentage);

(6) A statement of the market value
of the plan’s assets (and valuation
date), the amount of benefit payments,
and the ratio of the assets to the pay-
ments for the plan year to which the
notice relates;

(7) A summary of the rules governing
insolvent multiemployer plans, includ-
ing the limitations on benefit pay-
ments and any potential benefit reduc-
tions and suspensions (and the poten-
tial effects of such limitations, reduc-
tions, and suspensions on the plan);

(8) A general description of the bene-
fits under the plan which are eligible to
be guaranteed by the Pension Benefit
Guaranty Corporation, along with an
explanation of the limitations on the
guarantee and the circumstances under
which such limitations apply; and
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(9) Any additional information that
the plan administrator elects to in-
clude, provided that such information:

(i) Is necessary or helpful to under-
standing the mandatory information in
the notice, and

(ii) Is set forth following the informa-
tion prescribed by paragraphs (b)(1)
through (b)(8) of this section and shall
be headed, ‘‘Additional Explanation.”

(c) Style and format of notice. Funding
notices shall be written in a manner
that is consistent with the style and
format requirements of 29 CFR
2520.102-2.

(d) When to furnish notice. A funding
notice shall be furnished within 9
months after the close of the plan year,
unless the Internal Revenue Service
has granted an extension of time to file
the annual report, in which case such
furnishing shall take place within 2
months after the close of the extension
period.

(e) Manner of furnishing notice. (1) Ex-
cept as provided in paragraph (e)(2) of
this section, funding notices shall be
furnished in any manner consistent
with the requirements of §2520.104b-1 of
this chapter, including paragraph (c) of
that section relating to the use of elec-
tronic media.

(2) Notice shall be furnished to the
Pension Benefit Guaranty Corporation
in a manner consistent with the re-
quirements of part 4000 of this title.

(f) Persons entitled to motice. Persons
entitled to notice under this section in-
clude:

(1) BEach participant covered under
the plan on the last day of the plan
year to which the notice relates;

(2) Each beneficiary receiving bene-
fits under the plan on the last day of
the plan year to which the notice re-
lates;

(3) Each labor organization rep-
resenting participants under the plan
on the last day of the plan year to
which the notice relates;

(4) Each employer that, as of the last
day of the plan year to which the no-
tice relates, is a party to the collective
bargaining agreement(s) pursuant to
which the plan is maintained or who
otherwise may be subject to with-
drawal liability pursuant to section
4203 of the Act; and
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(56) The Pension Benefit Guaranty
Corporation.

(g) Model notice. The appendix to this
section contains a model notice that is
intended to assist plan administrators
in discharging their notice obligations
under this section. Use of the model
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notice is not mandatory. However, use
of the model notice will be deemed to
satisfy the requirements of paragraphs
(b) and (c¢), except with respect to infor-
mation referenced in paragraph (b)(9)
of this section.
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APPENDIX TO § 2520.101-4

ANNUAL FUNDING NOTICE
For
[Insert name of pension plan]

Introduction

This notice, which federal law requires all multiemployer plans to send annually,
includes important information about the funding level of [insert name, number,
and EIN of plan] (Plan). This notice also includes information about rules
governing insolvent plans and benefit payments guaranteed by the Pension
Benefit Guaranty Corporation (PBGC), a federal agency. This notice is for the
plan year beginning [insert beginning date] and ending [insert ending date] (Plan
Year).

Plan’s Funding Level

The Plan’s “funded current liability percentage” for the Plan Year was [insert
percentage—see instructions below]. In general, the higher the percentage, the
better funded the plan. The funded current liability percentage, however, is not
indicative of how well a plan will be funded in the future or if it terminates.
Whether this percentage will increase or decrease over time depends on a
number of factors, including how the plan’s investments perform, what
assumptions the plan makes about rates of return, whether employer
contributions to the fund increase or decline, and whether benefits payments
from the fund increase or decline.

(Instructions: For purposes of computing the "funded current liability
percentage, ” insert ratio of actuarial value of assets to current liability, as of the
valuation date, expressed as a percentage. If the percentage is equal to or
greater than 100 percent, you may insert "at least 100 percent.")

Plan’s Financial Information

The market value of the Plan’s assets as of [insert valuation date] was [insert
amount]. The total amount of benefit payments for the Plan Year was [enter
amount]. The ratio of assets to benefit payments is [enter amount calculated by
dividing the value of plan assets by the total benefit payments]. This ratio
suggests that the Plan’s assets could provide for approximately [enter amount
calculated above] years of benefit payments in annual amounts equal to what
was paid out in the Plan Year. However, the ratio does not take into account
future changes in total benefit payments or plan assets.
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Rules Governing Insolvent Plans

Federal law has a number of special rules that apply to financially troubled
multiemployer plans. Under so-called “plan reorganization rules,” a plan with
adverse financial experience may need to increase required contributions and
may, under certain circumstances, reduce benefits that are not eligible for the
PBGC's guarantee (generally, benefits that have been in effect for less than 60
months). If a plan is in reorganization status, it must provide notification that
the plan is in reorganization status and that, if contributions are not increased,
accrued benefits under the plan may be reduced or an excise tax may be
imposed (or both). The law requires the plan to furnish this notification to each
contributing employer and the labor organization.

Despite the special plan reorganization rules, a plan in reorganization
nevertheless could become insolvent. A plan is insolvent for a plan year if its
available financial resources are not sufficient to pay benefits when due for the
plan year. An insolvent plan must reduce benefit payments to the highest level
that can be paid from the plan’s available financial resources. If such resources
are not enough to pay benefits at a level specified by law (see Benefit Payments
Guaranteed by the PBGC, below), the plan must apply to the PBGC for financial
assistance. The PBGC, by law, will loan the plan the amount necessary to pay
benefits at the guaranteed level. Reduced benefits may be restored if the plan’s
financial condition improves.

A plan that becomes insolvent must provide prompt notification of the insolvency
to participants and beneficiaries, contributing employers, labor unions
representing participants, and PBGC. In addition, participants and beneficiaries
also must receive information regarding whether, and how, their benefits will be
reduced or affected as a result of the insolvency, including loss of a lump sum
option. This information will be provided for each year the plan is insolvent.

Benefit Payments Guaranteed by the PBGC

The maximum benefit that the PBGC guarantees is set by law. Only vested
benefits are guaranteed. Specifically, the PBGC guarantees a monthly benefit
payment equal to 100 percent of the first $11 of the Plan’s monthly benefit
accrual rate, plus 75 percent of the next $33 of the accrual rate, times each year
of credited service. The PBGC's maximum guarantee, therefore, is $35.75 per
month times a participant’s years of credited service.

Example 1. If a participant with 10 years of credited service has an accrued

monthly benefit of $500, the accrual rate for purposes of determining the PBGC
guarantee would be determined by dividing the monthly benefit by the

418



Employee Benefits Security Admin., Labor

§2520.102-2

participant’s years of service ($500/10), which equals $50. The guaranteed
amount for a $50 monthly accrual rate is equal to the sum of $11 plus $24.75
(.75 x $33), or $35.75. Thus, the participant’s guaranteed monthly benefit is

$357.50 ($35.75 x 10).

Example 2. If the participant in Example 1 has an accrued monthly benefit of
$200, the accrual rate for purposes of determining the guarantee would be $20
(or $200/10). The guaranteed amount for a $20 monthly accrual rate is equal to
the sum of $11 plus $6.75 (.75 x $9), or $17.75. Thus, the participant’s
guaranteed monthly benefit would be $177.50 ($17.75 x 10).

In calculating a person’s monthly payment, the PBGC will disregard any benefit
increases that were made under the plan within 60 months before the earlier of
the plan’s termination or insolvency. Similarly, the PBGC does not guarantee
pre-retirement death benefits to a spouse or beneficiary (e.g., a qualified pre-
retirement survivor annuity) if the participant dies after the plan terminates,
benefits above the normal retirement benefit, disability benefits not in pay
status, or non-pension benefits, such as health insurance, life insurance, death

benefits, vacation pay, or severance pay.
Where to Get More Information

For more information about this notice, you may contact [enter name of plan
administrator and, if applicable, principal administrative officer], at [enter phone
number and address]. For more information about the PBGC and multiemployer
benefit guarantees, go to PBGC's website, www.pbgc.gov, or call PBGC toll-free
at 1-800-400-7242 (TTY/TDD users may call the Federal relay service toll free at

1-800-877-8339 and ask to be connected to 1-800-400-7242).

[71 FR 1911, Jan. 11, 2006]

Subpart B—Contents of Plan De-
scriptions and Summary Plan
Descriptions

§2520.102-1 [Reserved]

§2520.102-2 Style and format of sum-
mary plan description.

(a) Method of presentation. The sum-
mary plan description shall be written
in a manner calculated to be under-
stood by the average plan participant
and shall be sufficiently comprehensive
to apprise the plan’s participants and
beneficiaries of their rights and obliga-
tions under the plan. In fulfilling these
requirements, the plan administrator
shall exercise considered judgment and
discretion by taking into account such

factors as the level of comprehension
and education of typical participants
in the plan and the complexity of the
terms of the plan. Consideration of
these factors will usually require the
limitation or elimination of technical
jargon and of long, complex sentences,
the use of clarifying examples and il-
lustrations, the use of clear cross ref-
erences and a table of contents.

(b) General format. The format of the
summary plan description must not
have the effect to misleading, misin-
forming or failing to inform partici-
pants and beneficiaries. Any descrip-
tion of exception, limitations, reduc-
tions, and other restrictions of plan
benefits shall not be minimized, ren-
dered obscure or otherwise made to ap-
pear unimportant. Such exceptions,
limitations, reductions, or restrictions
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of plan benefits shall be described or
summarized in a manner not less
prominent than the style, captions,
printing type, and prominence used to
describe or summarize plan benefits.
The advantages and disadvantages of
the plan shall be presented without ei-
ther exaggerating the benefits or mini-
mizing the limitations. The description
or summary of restrictive plan provi-
sions need not be disclosed in the sum-
mary plan description in close conjunc-
tion with the description or summary
of benefits, provided that adjacent to
the benefit description the page on
which the restrictions are described is
noted.

(c) Foreign languages. In the case of
either—

(1) A plan that covers fewer than 100
participants at the beginning of a plan
year, and in which 25 percent or more
of all plan participants are literate
only in the same non-English language,
or

(2) A plan which covers 100 or more
participants at the beginning of the
plan year, and in which the lesser of (i)
500 or more participants, or (ii) 10% or
more of all plan participants are lit-
erate only in the same non-English lan-
guage, so that a summary plan descrip-
tion in English would fail to inform
these participants adequately of their
rights and obligations under the plan,
the plan administrator for such plan
shall provide these participants with
an English-language summary plan de-
scription which prominently displays a
notice, in the non-English language
common to these participants, offering
them assistance. The assistance pro-
vided need not involve written mate-
rials, but shall be given in the non-
English language common to these par-
ticipants and shall be calculated to
provide them with a reasonable oppor-
tunity to become informed as to their
rights and obligations under the plan.
The notice offering assistance con-
tained in the summary plan description
shall clearly set forth in the non-
English language common to such par-
ticipants offering them assistance. The
assistance provided need not involve
written materials, but shall be given in
the non-English language common to
these participants and shall be cal-
culated to provide them with a reason-
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able opportunity to become informed
as to their rights and obligations under
the plan. The notice offering assistance
contained in the summary plan de-
scription shall clearly set forth in the
non-English language common to such
participants the procedures they must
follow in order to obtain such assist-
ance.

Example. Employer A maintains a pension
plan which covers 1000 participants. At the
beginning of a plan year five hundred of Em-
ployer A’s covered employees are literate
only in Spanish, 101 are literate only in Viet-
namese, and the remaining 399 are literate in
English. Each of the 1000 employees receives
a summary plan description in English, con-
taining an assistance notice in both Spanish
and Vietnamese stating the following:

‘““This booklet contains a summary in
English of your plan rights and benefits
under Employer A Pension Plan. If you have
difficulty understanding any part of this
booklet, contact Mr. John Doe, the plan ad-
ministrator, at his office in Room 123, 456
Main St., Anywhere City, State 20001. Office
hours are from 8:30 A.M. to 5:00 P.M. Monday
through Friday. You may also call the plan
administrator’s office at (202) 5565-2345 for as-
sistance.”

[42 FR 37180, July 19, 1977]

§2520.102-3 Contents of summary plan
description.

Section 102 of the Act specifies infor-
mation that must be included in the
summary plan description. The sum-
mary plan description must accurately
reflect the contents of the plans as of
the date not earlier than 120 days prior
to the date such summary plan descrip-
tion is disclosed. The following infor-
mation shall be included in the sum-
mary plan description of both em-
ployee welfare benefit plans and em-
ployee pension benefit plans, except as
stated otherwise in paragraphs (j)
through (n):

(a) The name of the plan, and, if dif-
ferent, the name by which the plan is
commonly known by its participants
and beneficiaries;

(b) The name and address of—

(1) In the case of a single employer
plan, the employer whose employees
are covered by the plan,

(2) In the case of a plan maintained
by an employee organization for its
members, the employee organization
that maintains the plan,
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(3) In the case of a collectively-bar-
gained plan established or maintained
by one or more employers and one or
more employee organizations, the asso-
ciation, committee, joint board of
trustees, parent or most significantly
employer of a group of employers all of
which contribute to the same plan, or
other similar representative of the par-
ties who established or maintain the
plan, as well as

(i) A statement that a complete list
of the employers and employee organi-
zations sponsoring the plan may be ob-
tained by participants and bene-
ficiaries upon written request to the
plan administrator, and is available for
examination by participants and bene-
ficiaries, as required by §§2520.104b-1
and 2520.104b-30; or

(ii) A statement that participants
and beneficiaries may receive from the
plan administrator, upon written re-
quest, information as to whether a par-
ticular employer or employee organiza-
tion is a sponsor of the plan and, if the
employer or employee organization is a
plan sponsor, the sponsor’s address.

(4) In the case of a plan established or
maintained by two or more employers,
the association, committee, joint board
of trustees, parent or most significant
employer of a group of employers all of
which contribute to the same plan, or
other similar representative of the par-
ties who established or maintain the
plan, as well as

(i) A statement that a complete list
of the employers sponsoring the plan
may be obtained by participants and
beneficiaries upon written request to
the plan administrator, and is avail-
able for examination by participants
and beneficiaries, as required by
§§2520.104b-1 and 2520.104b-30, or,

(ii) A statement that participants
and beneficiaries may receive from the
plan administrator, upon written re-
quest, information as to whether a par-
ticular employer is a sponsor of the
plan and, if the employer is a plan
sponsor, the sponsor’s address.

(c) The employer identification num-
ber (EIN) assigned by the Internal Rev-
enue Service to the plan sponsor and
the plan number assigned by the plan
sponsor. (For further detailed expla-
nation, see the instructions to the plan
description Form EBS-1 and ‘‘Identi-
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fication Numbers Under ERISA’’ (Publ.
1004), published jointly by DOL, IRS,
and PBGCOC);

(d) The type of pension or welfare
plan, e.g. pension plans—defined ben-
efit, defined contribution, 401(k), cash
balance, money purchase, profit shar-
ing, ERISA section 404(c) plan, etc.,
and for welfare plans—group health
plans, disability, pre-paid legal serv-
ices, etc.

(e) The type of administration of the
plan, e.g., contract administration, in-
surer administration, etc.;

(f) The name, business address and
business telephone number of the plan
administrator as that term is defined
by section 3(16) of the Act;

(g) The name of the person des-
ignated as agent for service of legal
process, and the address at which proc-
ess may be served on such person, and
in addition, a statement that service of
legal process may be made upon a plan
trustee or the plan administrator;

(h) The name, title and address of the
principal place of business of each
trustee of the plan;

(i) If a plan is maintained pursuant
to one or more collective bargaining
agreements, a statement that the plan
is so maintained, and that a copy of
any such agreement may be obtained
by participants and beneficiaries upon
written request to the plan adminis-
trator, and is available for examination
by participants and beneficiaries, as re-
quired by §§2520.104b-1 and 2520.104b-30.
For the purpose of this paragraph, a
plan is maintained pursuant to a col-
lective bargaining agreement if such
agreement controls any duties, rights
or benefits under the plan, even though
such agreement has been superseded in
part for other purposes;

(j) The plan’s requirements respect-
ing eligibility for participation and for
benefits. The summary plan descrip-
tion shall describe the plan’s provisions
relating to eligibility to participate in
the plan and the information identified
in paragraphs (j)(1), (2) and (3) of this
section, as appropriate.

(1) For employee pension benefit
plans, it shall also include a statement
describing the plan’s normal retire-
ment age, as that term is defined in
section 3(24) of the Act, and a state-
ment describing any other conditions
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which must be met before a participant
will be eligible to receive benefits.
Such plan benefits shall be described or
summarized. In addition, the summary
plan description shall include a de-
scription of the procedures governing
qualified domestic relations order
(QDRO) determinations or a statement
indicating that participants and bene-
ficiaries can obtain, without charge, a
copy of such procedures from the plan
administrator.

(2) For employee welfare benefit
plans, it shall also include a statement
of the conditions pertaining to eligi-
bility to receive benefits, and a de-
scription or summary of the benefits.
In the case of a welfare plan providing
extensive schedules of benefits (a group
health plan, for example), only a gen-
eral description of such benefits is re-
quired if reference is made to detailed
schedules of benefits which are avail-
able without cost to any participant or
beneficiary who so requests. In addi-
tion, the summary plan description
shall include a description of the proce-
dures governing qualified medical child
support order (QMCSO) determinations
or a statement indicating that partici-
pants and beneficiaries can obtain,
without charge, a copy of such proce-
dures from the plan administrator.

(3) For employee welfare benefit
plans that are group health plans, as
defined in section 733(a)(1) of the Act,
the summary plan description shall in-
clude a description of: any cost-sharing
provisions, including premiums,
deductibles, coinsurance, and copay-
ment amounts for which the partici-
pant or beneficiary will be responsible;
any annual or lifetime caps or other
limits on benefits under the plan; the
extent to which preventive services are
covered under the plan; whether, and
under what circumstances, existing
and new drugs are covered under the
plan; whether, and under what cir-
cumstances, coverage is provided for
medical tests, devices and procedures;
provisions governing the use of net-
work providers, the composition of the
provider network, and whether, and
under what circumstances, coverage is
provided for out-of-network services;
any conditions or limits on the selec-
tion of primary care providers or pro-
viders of speciality medical care; any
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conditions or limits applicable to ob-
taining emergency medical care; and
any provisions requiring
preauthorizations or utilization review
as a condition to obtaining a benefit or
service under the plan. In the case of
plans with provider networks, the list-
ing of providers may be furnished as a
separate document that accompanies
the plan’s SPD, provided that the sum-
mary plan description contains a gen-
eral description of the provider net-
work and provided further that the
SPD contains a statement that pro-
vider lists are furnished automatically,
without charge, as a separate docu-
ment.

(k) In the case of an employee pen-
sion benefit plan, a statement describ-
ing any joint and survivor benefits pro-
vided under the plan, including any re-
quirement that an election be made as
a condition to select or reject the joint
and survivor annuity;

(1) For both pension and welfare ben-
efit plans, a statement clearly identi-
fying circumstances which may result
in disqualification, ineligibility, or de-
nial, loss, forfeiture, suspension, offset,
reduction, or recovery (e.g., by exercise
of subrogation or reimbursement
rights) of any benefits that a partici-
pant or beneficiary might otherwise
reasonably expect the plan to provide
on the basis of the description of bene-
fits required by paragraphs (j) and (k)
of this section. In addition to other re-
quired information, plans must include
a summary of any plan provisions gov-
erning the authority of the plan spon-
sors or others to terminate the plan or
amend or eliminate benefits under the
plan and the circumstances, if any,
under which the plan may be termi-
nated or benefits may be amended or
eliminated; a summary of any plan pro-
visions governing the benefits, rights
and obligations of participants and
beneficiaries under the plan on termi-
nation of the plan or amendment or
elimination of benefits under the plan,
including, in the case of an employee
pension benefit plan, a summary of any
provisions relating to the accrual and
the vesting of pension benefits under
the plan upon termination; and a sum-
mary of any plan provisions governing
the allocation and disposition of assets
of the plan upon termination. Plans

422



Employee Benefits Security Admin., Labor

also shall include a summary of any
provisions that may result in the impo-
sition of a fee or charge on a partici-
pant or beneficiary, or on an individual
account thereof, the payment of which
is a condition to the receipt of benefits
under the plan. The foregoing sum-
maries shall be disclosed in accordance
with the requirements under 29 CFR
2520.102-2(b).

(m) For an employee pension benefit
plan the following information:

(1) If the benefits of the plan are not
insured under title IV of the Act, a
statement of this fact, and reason for
the lack of insurance; and

(2) If the benefits of the plan are in-
sured under title IV of the Act, a state-
ment of this fact, a summary of the
pension benefit guaranty provisions of
title IV, and a statement indicating
that further information on the provi-
sions of title IV can be obtained from
the plan administrator or the Pension
Benefit Guaranty Corporation. The ad-
dress of the PBGC shall be provided.

(3) A summary plan description for a
single-employer plan will be deemed to
comply with paragraph (m)(2) of this
section if it includes the following
statement:

Your pension benefits under this plan are
insured by the Pension Benefit Guaranty
Corporation (PBGC), a federal insurance
agency. If the plan terminates (ends) without
enough money to pay all benefits, the PBGC
will step in to pay pension benefits. Most
people receive all of the pension benefits
they would have received under their plan,
but some people may lose certain benefits.

The PBGC guarantee generally covers: (1)
Normal and early retirement benefits; (2)
disability benefits if you become disabled be-
fore the plan terminates; and (3) certain ben-
efits for your survivors.

The PBGC guarantee generally does not
cover: (1) Benefits greater than the max-
imum guaranteed amount set by law for the
year in which the plan terminates; (2) some
or all of benefit increases and new benefits
based on plan provisions that have been in
place for fewer than 5 years at the time the
plan terminates; (3) benefits that are not
vested because you have not worked long
enough for the company; (4) benefits for
which you have not met all of the require-
ments at the time the plan terminates; (5)
certain early retirement payments (such as
supplemental benefits that stop when you
become eligible for Social Security) that re-
sult in an early retirement monthly benefit
greater than your monthly benefit at the
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plan’s normal retirement age; and (6) non-
pension benefits, such as health insurance,
life insurance, certain death benefits, vaca-
tion pay, and severance pay.

Even if certain of your benefits are not
guaranteed, you still may receive some of
those benefits from the PBGC depending on
how much money your plan has and on how
much the PBGC collects from employers.

For more information about the PBGC and
the benefits it guarantees, ask your plan ad-
ministrator or contact the PBGC’s Technical
Assistance Division, 1200 K Street N.W.,
Suite 930, Washington, D.C. 20005-4026 or call
202-326-4000 (not a toll-free number). TTY/
TDD users may call the federal relay service
toll-free at 1-800-877-8339 and ask to be con-
nected to 202-326-4000. Additional informa-
tion about the PBGC’s pension insurance
program is available through the PBGC’s
website on the Internet at http:/
www.pbgc.gov.

(4) A summary plan description for a
multiemployer plan will be deemed to
comply with paragraph (m)(2) of this
section if it includes the following
statement:

Your pension benefits under this multiem-
ployer plan are insured by the Pension Ben-
efit Guaranty Corporation (PBGC), a federal
insurance agency. A multiemployer plan is a
collectively bargained pension arrangement
involving two or more unrelated employers,
usually in a common industry.

Under the multiemployer plan program,
the PBGC provides financial assistance
through loans to plans that are insolvent. A
multiemployer plan is considered insolvent
if the plan is unable to pay benefits (at least
equal to the PBGC’s guaranteed benefit
limit) when due.

The maximum benefit that the PBGC guar-
antees is set by law. Under the multiem-
ployer program, the PBGC guarantee equals
a participant’s years of service multiplied by
(1) 100% of the first $5 of the monthly benefit
accrual rate and (2) 75% of the next $15. The
PBGC’s maximum guarantee limit is $16.25
per month times a participant’s years of
service. For example, the maximum annual
guarantee for a retiree with 30 years of serv-
ice would be $5,850.

The PBGC guarantee generally covers: (1)
Normal and early retirement benefits; (2)
disability benefits if you become disabled be-
fore the plan becomes insolvent; and (3) cer-
tain benefits for your survivors.

The PBGC guarantee generally does not
cover: (1) Benefits greater than the max-
imum guaranteed amount set by law; (2) ben-
efit increases and new benefits based on plan
provisions that have been in place for fewer
than 5 years at the earlier of: (i) The date
the plan terminates or (ii) the time the plan
becomes insolvent; (3) benefits that are not
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vested because you have not worked long
enough; (4) benefits for which you have not
met all of the requirements at the time the
plan becomes insolvent; and (5) non-pension
benefits, such as health insurance, life insur-
ance, certain death benefits, vacation pay,
and severance pay.

For more information about the PBGC and
the benefits it guarantees, ask your plan ad-
ministrator or contact the PBGC’s Technical
Assistance Division, 1200 K Street, N.W.,
Suite 930, Washington, D.C. 20005-4026 or call
202-326-4000 (not a toll-free number). TTY/
TDD users may call the federal relay service
toll-free at 1-800-877-8339 and ask to be con-
nected to 202-326-4000. Additional informa-
tion about the PBGC’s pension insurance
program is available through the PBGC’s
website on the Internet at hittp:/
www.pbgc.gov.

(n) In the case of an employee pen-
sion benfit plan, a description and ex-
planation of the plan provisions for de-
termining years of service for eligi-
bility to participate, vesting, and
breaks in service, and years of partici-
pation for benefit accrual. The descrip-
tion shall state the service required to
accrue full benefits and the manner in
which accrual of benefits is prorated
for employees failing to complete full
service for a year.

(o) In the case of a group health plan,
within the meaning of section 607(1) of
the Act, subject to the continuation
coverage provisions of Part 6 of Title 1
of ERISA, a description of the rights
and obligations of participants and
beneficiaries with respect to continu-
ation coverage, including, among other
things, information concerning quali-
fying events and qualified bene-
ficiaries, premiums, notice and elec-
tion requirements and procedures, and
duration of coverage.

(p) The sources of contributions to
the plan—for example, employer, em-
ployee organization, employees—and
the method by which the amount of
contribution 1is calculated. Defined
benefit pension plans may state with-
out further explanation that the con-
tribution is actuarially determined.

(q) The identity of any funding me-
dium used for the accumulation of as-
sets through which benefits are pro-
vided. The summary plan description
shall identify any insurance company,
trust fund, or any other institution, or-
ganization, or entity which maintains
a fund on behalf of the plan or through
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which the plan is funded or benefits are
provided. If a health insurance issuer,
within the meaning of section 733(b)(2)
of the Act, is responsible, in whole or
in part, for the financing or adminis-
tration of a group health plan, the
summary plan description shall indi-
cate the name and address of the
issuer, whether and to what extent
benefits under the plan are guaranteed
under a contract or policy of insurance
issued by the issuer, and the nature of
any administrative services (e.g., pay-
ment of claims) provided by the issuer.

(r) The date of the end of the year for
purposes of maintaining the plan’s fis-
cal records;

(s) The procedures governing claims
for benefits (including procedures for
obtaining preauthorizations, approvals,
or utilization review decisions in the
case of group health plan services or
benefits, and procedures for filing
claim forms, providing notifications of
benefit determinations, and reviewing
denied claims in the case of any plan),
applicable time limits, and remedies
available under the plan for the redress
of claims which are denied in whole or
in part (including procedures required
under section 503 of Title I of the Act).
The plan’s claims procedures may be
furnished as a separate document that
accompanies the plan’s SPD, provided
that the document satisfies the style
and format requirements of 29 CFR
2520.102-2 and, provided further that
the SPD contains a statement that the
plan’s claims procedures are furnished
automatically, without charge, as a
separate document.

(t)(1) The statement of ERISA rights
described in section 104(c) of the Act,
containing the items of information
applicable to the plan included in the
model statement of paragraph (t)(2) of
this section. Items which are not appli-
cable to the plan are not required to be
included. The statement may contain
explanatory and descriptive provisions
in addition to those prescribed in para-
graph (t)(2) of this section. However,
the style and format of the statement
shall not have the effect of misleading,
misinforming or failing to inform par-
ticipants and beneficiaries of a plan.
All such information shall be written
in a manner calculated to be under-
stood by the average plan participant,
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taking into account factors such as the
level of comprehension and education
of typical participants in the plan and
the complexity of the items required
under this subparagraph to be included
in the statement. Inaccurate, incom-
prehensible or misleading explanatory
material will fail to meet the require-
ments of this section. The statement of
ERISA rights (the model statement or
a statement prepared by the plan),
must appear as one consolidated state-
ment. If a plan finds it desirable to
make additional mention of certain
rights elsewhere in the summary plan
description, it may do so. The sum-
mary plan description may state that
the statement of ERISA rights is re-
quired by Federal law and regulation.

(2) A summary plan description will
be deemed to comply with the require-
ments of paragraph (t)(1) of this sec-
tion if it includes the following state-
ment; items of information which are
not applicable to a particular plan
should be deleted:

As a participant in (name of plan) you are
entitled to certain rights and protections
under the Employee Retirement Income Se-
curity Act of 1974 (ERISA). ERISA provides
that all plan participants shall be entitled
to:

RECEIVE INFORMATION ABOUT YOUR PLAN AND
BENEFITS

Examine, without charge, at the plan ad-
ministrator’s office and at other specified lo-
cations, such as worksites and union halls,
all documents governing the plan, including
insurance contracts and collective bar-
gaining agreements, and a copy of the latest
annual report (Form 5500 Series) filed by the
plan with the U.S. Department of Labor and
available at the Public Disclosure Room of
the Pension and Welfare Benefit Administra-
tion.

Obtain, upon written request to the plan
administrator, copies of documents gov-
erning the operation of the plan, including
insurance contracts and collective bar-
gaining agreements, and copies of the latest
annual report (Form 5500 Series) and updated
summary plan description. The adminis-
trator may make a reasonable charge for the
copies.

Receive a summary of the plan’s annual fi-
nancial report. The plan administrator is re-
quired by law to furnish each participant
with a copy of this summary annual report.

Obtain a statement telling you whether
you have a right to receive a pension at nor-
mal retirement age (age * * *) and if so,
what your benefits would be at normal re-
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tirement age if you stop working under the
plan now. If you do not have a right to a pen-
sion, the statement will tell you how many
more years you have to work to get a right
to a pension. This statement must be re-
quested in writing and is not required to be
given more than once every twelve (12)
months. The plan must provide the state-
ment free of charge.

CONTINUE GROUP HEALTH PLAN COVERAGE

Continue health care coverage for yourself,
spouse or dependents if there is a loss of cov-
erage under the plan as a result of a quali-
fying event. You or your dependents may
have to pay for such coverage. Review this
summary bplan description and the docu-
ments governing the plan on the rules gov-
erning your COBRA continuation coverage
rights.

Reduction or elimination of exclusionary
periods of coverage for preexisting condi-
tions under your group health plan, if you
have creditable coverage from another plan.
You should be provided a certificate of cred-
itable coverage, free of charge, from your
group health plan or health insurance issuer
when you lose coverage under the plan, when
you become entitled to elect COBRA con-
tinuation coverage, when your COBRA con-
tinuation coverage ceases, if you request it
before losing coverage, or if you request it up
to 24 months after losing coverage. Without
evidence of creditable coverage, you may be
subject to a preexisting condition exclusion
for 12 months (18 months for late enrollees)
after your enrollment date in your coverage.

PRUDENT ACTIONS BY PLAN FIDUCIARIES

In addition to creating rights for plan par-
ticipants ERISA imposes duties upon the
people who are responsible for the operation
of the employee benefit plan. The people who
operate your plan, called ‘‘fiduciaries’ of the
plan, have a duty to do so prudently and in
the interest of you and other plan partici-
pants and beneficiaries. No one, including
your employer, your union, or any other per-
son, may fire you or otherwise discriminate
against you in any way to prevent you from
obtaining a (pension, welfare) benefit or ex-
ercising your rights under ERISA.

ENFORCE YOUR RIGHTS

If your claim for a (pension, welfare) ben-
efit is denied or ignored, in whole or in part,
you have a right to know why this was done,
to obtain copies of documents relating to the
decision without charge, and to appeal any
denial, all within certain time schedules.

Under ERISA, there are steps you can take
to enforce the above rights. For instance, if
you request a copy of plan documents or the
latest annual report from the plan and do
not receive them within 30 days, you may
file suit in a Federal court. In such a case,
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the court may require the plan adminis-
trator to provide the materials and pay you
up to $110 a day until you receive the mate-
rials, unless the materials were not sent be-
cause of reasons beyond the control of the
administrator. If you have a claim for bene-
fits which is denied or ignored, in whole or in
part, you may file suit in a state or Federal
court. In addition, if you disagree with the
plan’s decision or lack thereof concerning
the qualified status of a domestic relations
order or a medical child support order, you
may file suit in Federal court. If it should
happen that plan fiduciaries misuse the
plan’s money, or if you are discriminated
against for asserting your rights, you may
seek assistance from the U.S. Department of
Labor, or you may file suit in a Federal
court. The court will decide who should pay
court costs and legal fees. If you are success-
ful the court may order the person you have
sued to pay these costs and fees. If you lose,
the court may order you to pay these costs
and fees, for example, if it finds your claim
is frivolous.

ASSISTANCE WITH YOUR QUESTIONS

If you have any questions about your plan,
you should contact the plan administrator.
If you have any questions about this state-
ment or about your rights under ERISA, or
if you need assistance in obtaining docu-
ments from the plan administrator, you
should contact the nearest office of the Em-
ployee Benefits Security Administration,
U.S. Department of Labor, listed in your
telephone directory or the Division of Tech-
nical Assistance and Inquiries, Employee
Benefits Security Administration, U.S. De-
partment of Labor, 200 Constitution Avenue
N.W., Washington, D.C. 20210. You may also
obtain certain publications about your
rights and responsibilities under ERISA by
calling the publications hotline of the Em-
ployee Benefits Security Administration.

(u)(1) For a group health plan, as de-
fined in section 733(a)(1) of the Act,
that provides maternity or newborn in-
fant coverage, a statement describing
any requirements under federal or
state law applicable to the plan, and
any health insurance coverage offered
under the plan, relating to hospital
length of stay in connection with child-
birth for the mother or newborn child.
If federal law applies in some areas in
which the plan operates and state law
applies in other areas, the statement
should describe the different areas and
the federal or state law requirements
applicable in each.

(2) In the case of a group health plan
subject to section 711 of the Act, the
summary plan description will be
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deemed to have complied with para-
graph (u)(1) of this section relating to
the required description of federal law
requirements if it includes the fol-
lowing statement in the summary plan
description:

Group health plans and health insurance
issuers generally may not, under Federal
law, restrict benefits for any hospital length
of stay in connection with childbirth for the
mother or newborn child to less than 48
hours following a vaginal delivery, or less
than 96 hours following a cesarean section.
However, Federal law generally does not pro-
hibit the mother’s or newborn’s attending
provider, after consulting with the mother,
from discharging the mother or her newborn
earlier than 48 hours (or 96 hours as applica-
ble). In any case, plans and issuers may not,
under Federal law, require that a provider
obtain authorization from the plan or the in-
surance issuer for prescribing a length of
stay not in excess of 48 hours (or 96 hours).

(Approved by the Office of Management and
Budget under control number 1210-0039)

[42 FR 37180, July 19, 1977, as amended at 62
FR 16984, Apr. 8, 1997; 62 FR 31695, June 10,
1997; 62 FR 36205, July 7, 1997; 63 FR 48375,
Sept. 9, 1998; 656 FR 70241, Nov. 21, 2000; 66 FR
34994, July 2, 2001; 66 FR 36368, July 11, 2001]

§2520.102-4 Option for different sum-
mary plan descriptions.

In some cases an employee benefit
plan may provide different benefits for
various classes of participants and
beneficiaries. For example, a plan
amendment altering benefits may
apply to only those participants who
are employees of an employer when the
amendment is adopted and to employ-
ees who later become participants, but
not to participants who no longer are
employees when the amendment is
adopted. (See §2520.104b—4). Similarly, a
plan may provide for different benefits
for participants employed at different
plants of the employer, or for different
classes of participants in the same
plant. In such cases the plan adminis-
trator may fulfill the requirement to
furnish a summary plan description to
participants covered under the plan
and Dbeneficiaries receiving benefits
under the plan by furnishing to each
member of each class of participants
and beneficiaries a copy of a summary
plan description appropriate to that
class. Each summary plan description
so prepared shall follow the style and
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format prescribed in §2520.102-2, and
shall contain all information which is
required to be contained in the sum-
mary plan description under §2520.102-
3. It may omit information which is
not applicable to the class of partici-
pants or beneficiaries to which it is
furnished. It should also clearly iden-
tify on the first page of the text the
class of participants and beneficiaries
for which it has been prepared and the
plan’s coverage of other classes. If the
classes which the employee benefit
plan covers are too numerous to be
listed adequately on the first page of
the text of the summary plan descrip-
tion, they may be listed elsewhere in
the text so long as the first page of the
text contains a reference to the page or
pages in the text which contain this in-
formation.

[67 FR 775, Jan. 7, 2002]

Subpart C—Annual Report
Requirements

SOURCE: 43 FR 10140, Mar. 10, 1978, unless
otherwise noted.

§2520.103-1 Contents of the annual re-
port.

(a) General. The administrator of a
plan required to file an annual report
in accordance with section 104(a)(1) of
the Act shall include with the annual
report the information prescribed in
paragraph (a)(1) of this section or in
the limited exemption or alternative
method of compliance described in
paragraph (a)(2) of this section.

(1) The annual report shall contain
the information prescribed in section
103 of the Act.

(2) Under the authority of sub-
sections 104(a)(2), 104(a)(3) and 110 of
the Act, and section 1103(b) of the Pen-
sion Protection Act of 2006, a simplified
report, limited exemption or alter-
native method of compliance is pre-
scribed for employee welfare and pen-
sion benefit plans, as applicable. A plan
filing a simplified report or electing
the limited exemption or alternative
method of compliance shall file an an-
nual report containing the information
prescribed in paragraph (b) or para-
graph (c) of this section, as applicable,
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and shall furnish a summary annual re-
port as prescribed in §2520.104b-10.

(b) Contents of the annual report for
plans with 100 or more participants elect-
ing the limited exemption or alternative
method of compliance. Except as pro-
vided in paragraph (d) of this section
and in §§2520.103-2 and 2520.104-44, the
annual report of an employee benefit
plan covering 100 or more participants
at the beginning of the plan year which
elects the limited exemption or alter-
native method of compliance described
in paragraph (a)(2) of this section shall
include:

(1) A Form 5500 ‘“‘Annual Return/Re-
port of Employee Benefit Plan’ and
any statements or schedules required
to be attached to the form, completed
in accordance with the instructions for
the form, including Schedule A (Insur-
ance Information), Schedule SB (Sin-
gle-Employer Defined Benefit Plan Ac-
tuarial Information), Schedule MB
(Multiemployer Defined Benefit Plan
and Certain Money Purchase Plan Ac-
tuarial Information), Schedule C (Serv-
ice Provider Information), Schedule D
(DFE/Participating Plan Information),
Schedule G (Financial Transaction
Schedules), Schedule H (Financial In-
formation), Schedule R (Retirement
Plan Information), and other financial
schedules described in Sec. 2520.103-10.
See the instructions for this form.

(2) Separate financial statements (in
addition to the information required by
paragraph (b)(1) of this section), if such
financial statements are prepared in
order for the independent qualified
public accountant to form the opinion
required by section 103(a)(3)(A) of the
Act and §2520.103-1(b)(5). These state-
ments shall include the following:

(i) A statement of assets and liabil-
ities at current value presented in com-
parative form for the beginning and
end of the year. The statement of plan
assets and liabilities shall include the
assets and liabilities required to be re-
ported on the Form 5500; however, the
assets and liabilities may be aggre-
gated into categories in a manner
other than that used on Form 5500.

(ii) Separate or combined statements
of plan income and expenses and of
changes in net assets which include the
categories of income, expense, and
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changes in assets required to be re-
ported on the Form 5500; however the
income, expense, and changes in net as-
sets may be aggregated into categories
in a manner other than that used on
Form 5500.

(3) Notes to the financial statements
described in paragraph (b)(1) or (2) of
this section which contain a descrip-
tion of the accounting principles and
practices reflected in the financial
statements and, if applicable,
variances from generally accepted ac-
counting principles; a description of
the plan, including any significant
changes in the plan made during the
period and the impact of such changes
on benefits; the funding policy (includ-
ing policy with respect to prior service
cost) and any changes in such policy
from the prior year, a description of
material lease commitments, other
commitments, and contingent liabil-
ities; a description of agreements and
transactions with persons known to be
parties in interest; a general descrip-
tion of priorities upon termination of
the plan; information concerning
whether or not a tax ruling or deter-
mination letter has been obtained; an
explanation of the differences, if any,
between the information contained in
the separate financial statements and
the assets, liabilities, income, expenses
and changes in the net assets as re-
quired to be reported on the Form 5500,
and any other matters necessary to
fully and fairly present the financial
condition of the plan.

(4) In the case of a plan, some or all
of the assets of which are held in a
pooled separate account maintained by
an insurance company, or a common or
collective trust maintained by a bank
or similar institution, a copy of the an-
nual statement of assets and liabilities
of such account or trust for the fiscal
year of the account or trust which ends
with or within the plan year for which
the annual report is made as required
to be furnished to the administrator by
such account or trust under §2520.103-
5(c). Although the statement of assets
and liabilities referred to in §2520.103—
5(c) shall be considered part of the
plan’s annual report, such statement of
assets and liabilities need not be filed
with the plan’s annual report. See
§§2520.103-3 and 2520.103-4 for reporting
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requirements for plans some or all of
the assets of which are held in a pooled
separate account maintained by an in-
surance company, or a common or col-
lective trust maintained by a bank or
similar institution.

(5) A report of an independent quali-
fied public accountant.

(i) Technical requirements.
countant’s report—

(A) Shall be dated;

(B) Shall be signed manually;

(C) Shall indicate the city and state
where issued; and

(D) Shall identify without detailed
enumeration the financial statements
and schedules covered by the report.

(i1) Representations as to the audit. The
accountant’s report—

(A) Shall state whether the audit was
made in accordance with generally ac-
cepted auditing standards; and

(B) Shall designate any auditing pro-
cedures deemed necessary by the ac-
countant under the circumstances of
the particular case which have been
omitted, and the reasons for their
omission. Authority for the omission of
certain procedures which independent
accountants might ordinarily employ
in the course of an audit made for the
purpose of expressing the opinions re-
quired by paragraph (b)(5)(iii) of this
section is contained in §§2520.103-8 and
2520.103-12.

(iii) Opinion to be expressed. The ac-
countant’s report shall state clearly:

(A) The opinion of the accountant in
respect of the financial statements and
schedules covered by the report and the
accounting principles and practices re-
flected therein; and

(B) The opinion of the accountant as
to the consistency of the application of
the accounting principles with the ap-
plication of such principles in the pre-
ceding year or as to any changes in
such principles which have a material
effect on the financial statements.

(iv) Exceptions. Any matters to which
the accountant takes exception shall
be clearly identified, the exception
thereto specifically and clearly stated,
and, to the extent practicable, the ef-
fect of the matters to which the ac-
countant takes exception on the re-
lated financial statements given. The
matters to which the accountant takes
exception shall be further identified as

The ac-
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(A) those that are the result of DOL
regulations, and (B) all others.

(c) Contents of the annual report for
plans with fewer than 100 participants.
(1) Except as provided in paragraph
(c)(2) of this section and in paragraph
(d) of this section, and in §§2520.104-43
and 2520.104a—6, the annual report of an
employee benefit plan that covers
fewer than 100 participants at the be-
ginning of the plan year shall include a
Form 5500 ‘‘Annual Return/Report of
Employee Benefit Plan’ and any state-
ments or schedules required to be at-
tached to the form, completed in ac-
cordance with the instructions for the
form, including Schedule A (Insurance
Information), Schedule SB (Single Em-
ployer Defined Benefit Plan Actuarial
Information), Schedule MB (Multiem-
ployer Defined Benefit Plan and Cer-
tain Money Purchase Plan Actuarial
Information), Schedule D (DFE/Partici-
pating Plan Information), Schedule I
(Financial Information—Small Plan),
and Schedule R (Retirement Plan In-
formation). See the instructions for
this form.

(2)(i) The annual report of an em-
ployee benefit plan that covers fewer
than 100 participants at the beginning
of the plan year and that meets the
conditions in paragraph (¢)(2)(ii) of this
section with respect to a plan year
may, as an alternative to the require-
ments of paragraph (c)(1) of this sec-
tion, meet its annual reporting require-
ments by filing the Form 5500-SF
“Short Form Annual Return/Report of
Small Employee Benefit Plan” and any
statements or schedules required to be
attached to the form, including Sched-
ule SB (Single Employer Defined Ben-
efit Plan Actuarial Information) and
Schedule MB (Multiemployer Defined
Benefit Plan and Certain Money Pur-
chase Plan Actuarial Information),
completed in accordance with the in-
structions for the form. See the in-
structions for this form.

(ii) A plan meets the conditions in
this paragraph (c)(2)(ii) with respect to
the year if the plan:

(A) Does not hold any employer secu-
rities at any time during the year;

(B) Satisfies the audit waiver condi-
tions in §§ 2520.104-46(b)(1)(1)(A)(Q),
O)(D)(E)(B) and (b)(1)(E)(C);

§2520.103-1

(C) Had at all times during the plan
yvear 100 percent of the plan’s assets
held for investment purposes invested
in assets that have a readily deter-
minable fair market value. For pur-
poses of this section, the following
shall be treated as assets that have a
readily determinable fair market
value: Shares issued by an investment
company registered under the Invest-
ment Company Act of 1940; investment
and annuity contracts issued by any in-
surance company, qualified to do busi-
ness under the laws of a State, that
provides valuation information at least
annually to the plan administrator;
bank investment contracts issued by a
bank or similar financial institution,
as defined in §2550.408b—4(c) of this
chapter, that provides valuation infor-
mation at least annually to the plan
administrator; securities (except em-
ployer securities) traded on a public
exchange; government securities issued
by the United States or by a State;
cash or cash equivalents held by a bank
or similar financial institution, as de-
fined in §2550.408b—4(c) of this chapter,
by an insurance company, qualified to
do business under the law of a State,
by an organization registered as a
broker-dealer under the Securities Ex-
change Act of 1934, or by any other or-
ganization authorized to act as a trust-
ee for individual retirement accounts
under section 408 of the Internal Rev-
enue Code; and any loan meeting the
requirements of section 408(b)(1) of the
Act and the regulations issued there-
under; and

(D) Is not a multiemployer plan.

(d) Special rule. If a plan has between
80 and 120 participants (inclusive) as of
the beginning of the plan year, the plan
administrator may elect to file the
same category of annual report (i.e.,
the annual report for plans with 100 or
more participants under paragraph (b)
of this section or the annual report for
plans with fewer than 100 participants
under paragraph (c) of this section)
that was filed for the previous plan
year.

(e) Plans which participate in a master
trust. The plan administrator of a plan
which participates in a master trust
shall file an annual report on Form
5500 in accordance with the instruc-
tions for the form relating to master
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trusts and master trust investment ac-
counts. For purposes of annual report-
ing, a master trust is a trust for which
a regulated financial institution serves
as trustee or custodian (regardless of
whether such institution exercises dis-
cretionary authority or control re-
specting the management of assets
held in the trust) and in which assets
of more than one plan sponsored by a
single employer or by a group of em-
ployers under common control are
held. For purpose of this paragraph, a
regulated financial institution is a
bank, trust company, or similar finan-
cial institution regulated, supervised,
and subject to periodic examination by
a State or Federal agency. Common
control is determined on the basis of
all relevant facts and circumstances
(whether or not such employers are in-
corporated).

(f) Electronic filing. See §2520.104a-2
and the instructions for the Form 5500
‘““Annual Return/Report of Employee
Benefit Plan’ for electronic filing re-
quirements. The plan administrator
must maintain an original copy, with
all required signatures, as part of the
plan’s records.

[43 FR 10140, Mar. 10, 1978, as amended at 45
FR 51446, Aug. 1, 1980; 46 FR 61079, Dec. 15,
1981; 51 FR 41288, Nov. 13, 1986; 54 FR 8627,
Mar. 1, 1989; 656 FR 21080, Apr. 19, 2000; 71 FR
41368, July 21, 2006; 72 FR 64727, Nov. 16, 2007]

§2520.103-2 Contents of the annual re-
port for a group insurance arrange-
ment.

(a) General. (1) A trust or other entity
described in §2520.104-43(b) that files an
annual report for purposes of §2520.104—
43 shall include in such report the
items set forth in paragraph (b) of this
section.

(2) [Reserved]

(b) Contents. (1) A Form 5500 ‘‘Annual
Return/Report of Employee Benefit
Plan” and any statements or schedules
required to be attached to the form,
completed in accordance with the in-
structions for the form, including
Schedule A (Insurance Information),
Schedule C (Service Provider Informa-
tion), Schedule D (DFE/Participating
Plan Information), Schedule G (Finan-
cial Transaction Schedules), Schedule
H (Financial Information), and the
other financial schedules described in
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§2520.103-10. See the instructions for
this form.

(2) Separate financial statements (in
addition to the information required by
paragraph (b)(1) of this section), if such
financial statements are prepared in
order for the independent qualified
public accountant to form the opinion
required by section 103(a)(3)(A) of the
Act and §2520.103-2(b)(5). These finan-
cial statements shall include the fol-
lowing:

(i) A statement of all trust assets and
liabilities at current value presented in
comparative form for the beginning
and end of the year. The statement of
trust assets and liabilities shall include
the assets and liabilities required to be
reported on the Form 5500; however,
the assets and liabilities may be aggre-
gated into categories in a manner
other than that used on Form 5500.

(ii) Separate or combined statements
of all trust income and expenses and
changes in net assets which includes
the categories of income, expense, and
changes in assets required to be re-
ported on the Form 5500; however, the
income, expense, and changes in assets
may be aggregated into categories in a
manner other than that used on Form
5500.

(3) Notes to the financial statements
described in paragraph (b)(1) or (2) of
this section which contain a descrip-
tion of the accounting principles and
practices reflected in the financial
statements and, if applicable,
variances from generally accepted ac-
counting principles; a description of
the group insurance arrangement in-
cluding any significant changes in the
group insurance arrangement made
during the period and the impact of
such changes on benefits; a description
of material lease commitments, other
commitments, and contingent liabil-
ities; a description of agreements and
transactions with persons known to be
parties in interest; a general descrip-
tion of priorities upon termination of
the plan; an explanation of the dif-
ferences, if any, between the informa-
tion contained in the separate financial
statements and the assets, liabilities,
income, expenses and changes in net
assets as required to be reported on the
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Form 5500; and any other matters nec-
essary to fully and fairly present the fi-
nancial condition of the plan.

(4) In the case of a group insurance
arrangement some or all of the assets
of which are held in a pooled separate
account maintained by an insurance
carrier, or in a common or collective
trust maintained by a bank, trust com-
pany or similar institution, a copy of
the annual statement of assets and li-
abilities of such account or trust for
the fiscal year of the account or trust
which ends with or within the plan
year for which the annual report is
made as required to be furnished by
such account or trust under §2520.103-
5(c). Although the statement of assets
and liabilities referred to in §2520.103—
5(c) shall be considered part of the
group insurance arrangement’s annual
report, such statement of assets and li-
abilities need not be filed with its an-
nual report. See §§2520.103-3 and
2520.103-4 for reporting requirements
for plans some or all of the assets of
which are held in a pooled separate ac-
count maintained by an insurance com-
pany, or a common or collective trust
maintained by a bank or similar insti-
tution, and see §2520.104-43(b)(2) for
when the terms ‘‘group insurance ar-
rangement’ or ‘‘trust or other entity”
shall be, respectively, used in place of
the terms ‘“‘plan’ and ‘‘plan adminis-
trator.”

(5) A report of an independent quali-
fied public accountant.

(i) Technical requirements.
countant’s report—

(A) Shall be dated;

(B) Shall be signed manually;

(C) Shall indicate the city and State
where issued; and

(D) Shall identify without detailed
enumeration the financial statements
and schedules covered by the report.

(i1) Representations as to the audit. The
accountant’s report—

(A) Shall state whether the audit was
made in accordance with generally ac-
cepted auditing standards; and

(B) Shall designate any auditing pro-
cedures deemed necessary by the ac-
countant under the circumstances of
the particular case, which have been
omitted, and the reasons for their
omission. Authority for the omission of
certain procedures which independent

The ac-

§2520.103-3

accountants might ordinarily employ
in the course of an audit made for the
purpose of expressing the opinions re-
quired by paragraph (b)(5)(iii) of this
section is contained in §2520.103-8.

(iii) Opinion to be expressed. The ac-
countant’s report shall state clearly:

(A) The opinion of the accountant in
respect of the financial statements and
schedules covered by the report and the
accounting principles and practices re-
flected therein; and

(B) The opinion of the accountant as
to the consistency of the application of
the accounting principles with the ap-
plication of such priniciples in the pre-
ceding year, or as to any changes in
such principles which have a material
effect on the financial statements.

(iv) Exceptions. Any matters to which
the accountant takes exception shall
be clearly identified, the exception
thereto specifically and clearly stated,
and, to the extent practicable, the ef-
fect of the matters to which the ac-
countant takes exception on the re-
lated financial statements given. The
matters to which the accountant takes
exception shall be further identified as
to (A) those that are the result of DOL
regulations and (B) all others.

(c) Electronic filing. See §2520.104a-2
and the instructions for the Form 5500
“Annual Return/Report of Employee
Benefit Plan” for electronic filing re-
quirements. The trust or other entity
described in §2520.104-43(b) filing under
this section must maintain an original
copy, with all required signatures, as
part of its records.

[43 FR 10140, Mar. 10, 1978, as amended at 54
FR 8627, Mar. 1, 1989; 66 FR 21080, Apr. 19,
2000; 71 FR 41368, July 21, 2006]

§2520.103-3 Exemption from certain
annual reporting requirements for
assets held in a common or collec-
tive trust.

(a) General. Under the authority of
sections 103(b)(B)(G), 103(b)(4),
104(a)(2)(B), 104(a)(3), 110 and 505 of the
Act, a plan whose assets are held in
whole or in part in a common or collec-
tive trust maintained by a bank, trust
company, or similar institution which
meets the requirements of paragraph
(b) of this section shall include as part
of the annual report required to be
filed under §§2520.104a-5 or 2520.104a-6
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the information described in paragraph
(c) of this section. Such plan is not re-
quired to include in its annual report
information concerning the individual
transactions of the common or collec-
tive trust. This exemption has no ap-
plication to assets not held in such
trusts.

(b) Application. This provision applies
only to a plan some or all of the assets
of which are held in a common or col-
lective trust maintained by a bank,
trust company, or similar institution
regulated and supervised and subject to
periodic examination by a State or
Federal agency. For purposes of this
section,

(1) A common or collective trust is a
trust which consists of the assets of
two or more participating entities and
is maintained for the collective invest-
ment and reinvestment of assets con-
tributed thereto, and

(2) Plans maintained by a single em-
ployer or by the members of a con-
trolled group of corporations, as de-
fined in section 1563(a) of the Internal
Revenue Code of 1954, shall be deemed
to be a single participating entity.

(c) Contents. (1) A plan which meets
the requirements of paragraph (b) of
this section, and which invests in a
common or collective trust that files a
Form 5500 report in accordance with
§2520.103-9, shall include in its annual
report: information required by the in-
structions to Schedule H (Financial In-
formation) or Schedule I (Financial In-
formation—Small Plan) about the cur-
rent value of and net investment gain
or loss relating to the units of partici-
pation in the common or collective
trust held by the plan; identifying in-
formation about the common or collec-
tive trust including its name, employer
identification number, and any other
information required by the instruc-
tions to the Schedule D (DFE/Partici-
pating Plan Information); and such
other information as is required in the
separate statements and schedules of
the annual report about the value of
the plan’s units of participation in the
common or collective trust and trans-
actions involving the acquisition and
disposition by the plan of units of par-
ticipation in the common or collective
trust.
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(2) A plan which meets the require-
ments of paragraph (b) of this section,
and which invests in a common or col-
lective trust that does not file a Form
5500 report in accordance with
§2520.103-9, shall include in its annual
report: information required by the in-
structions to Schedule H (Financial In-
formation) or Schedule I (Financial In-
formation—Small Plan) about the cur-
rent value of the plan’s allocable por-
tion of the underlying assets and liabil-
ities of the common or collective trust
and the net investment gain or loss re-
lating to the units of participation in
the common or collective trust held by
the plan; identifying information about
the common or collective trust includ-
ing its name, employer identification
number, and any other information re-
quired by the instructions to the
Schedule D (DFE/Participating Plan
Information); and such other informa-
tion as is required in the separate
statements and schedules of the annual
report about the value of the plan’s
units of participation in the common
or collective trust and transactions in-
volving the acquisition and disposition
by the plan of units of participation in
the common or collective trust.

[43 FR 10140, Mar. 10, 1978, as amended at 65
FR 21081, Apr. 19, 2000]

§2520.103-4 Exemption from certain
annual reporting requirements for
assets held in an insurance com-
pany pooled separate account.

(a) General. Under the authority of
sections 103(b)(3)(G&), 103(b)(4),
104(a)(2)(B), 104(a)(3), 110 and 505 of the
Act, a plan whose assets are held in
whole or in part in a pooled separate
account of an insurance carrier which
meets the requirements of paragraph
(b) of this section shall include as part
of the annual report required to be
filed under §2520.104a-5 or §2520.104a-6
the information described in paragraph
(c) of this section. Such plan is not re-
quired to include in its annual report
information concerning the individual
transactions of the pooled separate ac-
count. This exemption has no applica-
tion to assets not held in such a pooled
separate account.

(b) Application. This provision applies
only to a plan some or all of the assets
of which are held in a pooled separate
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account of an insurance carrier regu-
lated and supervised and subject to
periodic examination by a State agen-
cy. For purposes of this section, (1) a
pooled separate account is an account
which consists of the assets of two or
more participating entities and is
maintained for the collective invest-
ment and reinvestment of assets con-
tributed thereto, and (2) plans main-
tained by a single employer or by mem-
bers of a controlled group of corpora-
tions, as defined in section 1563(a) of
the Internal Revenue Code of 1954, shall
be deemed to be a single participating
entity.

(c) Contents. (1) A plan which meets
the requirements of paragraph (b) of
this section, and which invests in a
pooled separate account that files a
Form 5500 report in accordance with
§2520.103-9, shall include in its annual
report: information required by the in-
structions to Schedule H (Financial In-
formation) or Schedule I (Financial In-
formation—Small Plan) about the cur-
rent value of, and net investment gain
or loss relating to, the units of partici-
pation in the pooled separate account
held by the plan; identifying informa-
tion about the pooled separate account
including its name, employer identi-
fication number, and any other infor-
mation required by the instructions to
the Schedule D (DFE/Participating
Plan Information); and such other in-
formation as is required in the separate
statements and schedules of the annual
report about the value of the plan’s
units of participation in the pooled sep-
arate accounts and transactions in-
volving the acquisition and disposition
by the plan of units of participation in
the pooled separate account.

(2) A plan which meets the require-
ments of paragraph (b) of this section,
and which invests in a pooled separate
account that does not file a Form 5500
report in accordance with §2520.103-9,
shall include in its annual report: in-
formation required by the instructions
to Schedule H (Financial Information)
or Schedule I (Financial Information—
Small Plan) about the current value of
the plan’s allocable portion of the un-
derlying assets and liabilities of the
pooled separate account and the net in-
vestment gain or loss relating to the
units of participation in the pooled sep-

§2520.103-5

arate account held by the plan; identi-
fying information about the pooled sep-
arate account including its name, em-
ployer identification number, and any
other information required by the in-
structions to the Schedule D (DFE/Par-
ticipating Plan Information); and such
other information as is required in the
separate statements and schedules of
the annual report about the value of
the plan’s units of participation in the
pooled separate account and trans-
actions involving the acquisition and
disposition by the plan of units of par-
ticipation in the pooled separate ac-
count.

[43 FR 10140, Mar. 10, 1978, as amended at 65
FR 21081, Apr. 19, 2000]

§2520.103-5 Transmittal and certifi-
cation of information to plan ad-
ministrator for annual reporting
purposes.

(a) General. In accordance with sec-
tion 103(a)(2) of the Act, an insurance
carrier or other organization which
provides benefits under the plan or
holds plan assets, a bank or similar in-
stitution which holds plan assets, or a
plan sponsor shall transmit and
certifty such information as needed by
the administrator to file the annual re-
port under section 104(a)(1) of the Act
and §2520.104a-5 or §2520.104a-6:

(1) Within 9 months after the close of
the plan year which begins in 1975 or
September 30, 1976, whichever is later,
and

(2) Within 120 days after the close of
any plan year which begins after De-
cember 31, 1975.

(b) Application. This requirement ap-
plies with respect to—

(1) An insurance carrier or other or-
ganization which:

(i) Provides from its general asset ac-
count funds for the payment of benefits
under a plan, or

(ii) Holds assets of a plan in a sepa-
rate account;

(2) A bank, trust company, or similar
institution which holds assets of a plan
in a common or collective trust, sepa-
rate trust, or custodial account; and

(3) A plan sponsor as defined in sec-
tion 3(16)(B) of the Act.

(c) Contents. The information re-
quired to be provided to the adminis-
trator shall include—

433



§2520.103-5

(1) In the case of an insurance carrier
or other organization which:

(i) Provides funds from its general
asset account for the payment of bene-
fits under a plan, upon request of the
plan administrator, such information
as is contained within the ordinary
business records of the insurance car-
rier or other organization and is needed
by the plan administrator to comply
with the requirements of section
104(a)(1) of the Act and §2520.104a-5 or
§2520.104a-6;

(ii) Holds assets of a plan in a pooled
separate account and files a Form 5500
report pursuant to §2520.103-9 for the
participating plan’s plan year—

(A) A copy of the annual statement
of assets and liabilities of the separate
account for the fiscal year of such ac-
count ending with or within the plan
year for which the participating plan’s
annual report is made,

(B) A statement of the value of the
plan’s units of participation in the sep-
arate account,

(C) The Employer Identification
Number (EIN) of the separate account,
entity number required for purposes of
completing the Form 5500 and any
other identifying number assigned by
the insurance carrier to the separate
account,

(D) A statement that a filing pursu-
ant to §2520.103-9(c) will be made for
the separate account (for its fiscal year
ending with or within the participating
plan’s plan year) on or before the filing
due date for such account in accord-
ance with the Form 5500 instructions,
and

(E) Upon request of the plan adminis-
trator, any other information that can
be obtained from the ordinary business
records of the insurance carrier and
that is needed by the plan adminis-
trator to comply with the require-
ments of section 104(a)(1) of the Act
and §2520.104a-5 or §2520.104a-6;

(iii) Holds assets of a plan in a pooled
separate account and does not file a
Form 5500 report pursuant to §2520.103-
9 for the participating plan’s plan
year—

(A) A copy of the annual statement
of assets and liabilities of the separate
account for the fiscal year of such ac-
count that ends with or within the plan
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year for which the participating plan’s
annual report is made,

(B) A statement of the value of the
plan’s units of participation in the sep-
arate account,

(C) The EIN of the separate account
and any other identifying number as-
signed by the insurance carrier to the
separate account,

(D) A statement that a filing pursu-
ant to §2520.103-9(c) will not be made
for the separate account for its fiscal
year ending with or within the partici-
pating plan’s plan year, and

(E) Upon request of the plan adminis-
trator, any other information that can
be obtained from the ordinary business
records of the insurance carrier and
that is needed by the plan adminis-
trator to comply with the require-
ments of section 104(a)(1) of the Act
and §2520.104a-5 or §2520.104a-6.

(iv) Holds assets of a plan in a sepa-
rate account which is not exempted
from certain reporting requirements
under §2520.1034, a listing of all trans-
actions of the separate account and,
upon request of the plan administrator,
such information as is contained with-
in the ordinary business records of the
insurance carrier and is needed by the
plan administrator to comply with the
requirements of section 104(a)(1) of the
Act and §2520.104a-5 or §2520.104a—6.

(2) In the case of a bank, trust com-
pany, or similar institution holding as-
sets of a plan—

(i) In a common or collective trust
that files a Form 5500 report pursuant
to §2520.103-9 for the participating
plan’s plan year—

(A) A copy of the annual statement
of assets and liabilities of the common
or collective trust for the fiscal year of
such trust ending with or within the
plan year for which the participating
plan’s annual report is made,

(B) A statement of the value of the
plan’s units of participation in the
common or collective trust,

(C) The EIN of the common or collec-
tive trust, entity number assigned for
purposes of completing the Form 5500
and any other identifying number as-
signed by the bank, trust company, or
similar institution,

(D) A statement that a filing pursu-
ant to §2520.103-9(c) will be made for
the common or collective trust (for its
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fiscal year ending with or within the
participating plan’s plan year) on or
before the filing due date for such trust
in accordance with the Form 5500 in-
structions, and

(E) Upon request of the plan adminis-
trator, any other information that can
be obtained from the ordinary business
records of the bank, trust company or
similar institution and that is needed
by the plan administrator to comply
with the requirements of section
104(a)(1) of the Act and §§2520.104a-5 or
2520.104a-6.

(ii) In a common or collective trust
that does not file a Form 5500 report
pursuant to §2520.103-9 for the partici-
pating plan’s plan year—

(A) A copy of the annual statement
of assets and liabilities of the common
or collective trust for the fiscal year of
such account that ends with or within
the plan year for which the partici-
pating plan’s annual report is made,

(B) A statement of the value of the
plan’s units of participation in the
common or collective trust,

(C) The EIN of the common or collec-
tive trust and any other identifying
number assigned by the bank, trust
company or similar institution,

(D) A statement that a filing pursu-
ant to §2520.103-9(c) will not be made
for the common or collective trust for
its fiscal year ending with or within
the participating plan’s plan year, and

(BE) Upon request of the plan adminis-
trator, any other information that can
be obtained from the ordinary business
records of the bank, trust company or
similar institution and that is needed
by the plan administrator to comply
with the requirements of section
104(a)(1) of the Act and §§2520.104a-5 or
2520.104a-6.

(iii) In a trust which is not exempted
from certain reporting requirements
under §2520.103-3, a listing of all trans-
actions of the separate trust and, upon
request of the plan administrator, such
information as is contained within the
ordinary business records of the bank,
trust company, or similar institution
and is needed by the plan adminis-
trator to comply with the require-
ments of section 104(a)(1) of the Act
and §2520.104a-5.

(iv) In a custodial account, upon re-
quest of the plan administrator, such

§2520.103-6

information as is contained within the
ordinary business records of the bank,
trust company, or similar institution
and is needed by the plan adminis-
trator to comply with the require-
ments of section 104(a)(1) of the Act
and §2520.104a-5 or §2520.104a-6.

(3) In the case of a plan sponsor, a
listing of all transactions directly or
indirectly involving plan assets en-
gaged in by the plan sponsor and such
information as is needed by the plan
administrator to comply with the re-
quirements of section 104(a)(1) of the
Act and §2520.104a-5 or §2520.104a-6.

(d) Certification. (1) An insurance car-
rier or other organization, a bank,
trust company, or similar institution,
or plan sponsor, as described in para-
graph (b) of this section, shall certify
to the accuracy and completeness of
the information described in paragraph
(c) of this section by a written declara-
tion which is signed by a person au-
thorized to represent the insurance
carrier, bank, or plan sponsor. Such
certification will serve as a written as-
surance of the truth of the facts stated
therein.

(2) Example of Certification. The XYZ
Bank (Insurance Carrier) hereby cer-
tifies that the foregoing statement fur-
nished pursuant to 29 CFR 2520.103-5(c)
is complete and accurate.

[43 FR 10140, Mar. 10, 1978, as amended at 65
FR 21082, Apr. 19, 2000]

§2520.103-6 Definition of reportable
transaction for Annual Return/Re-
port.

(a) General. For purposes of preparing
the schedule of reportable transactions
described in §2520.103-10(b)(6), and sub-
ject to the exceptions provided in
§§2520.103-3, 2520.103-4 and 2520.103-12,
with respect to individual transactions
by a common or collective trust,
pooled separate account, or a 103-12 in-
vestment entity, a reportable trans-
action includes any transaction or se-
ries of transactions described in para-
graph (c) of this section.

(b) Definitions. (1)(i) Except as pro-
vided in paragraphs (c¢)(2) and (d)(1)(vi)
of this section (relating to assets ac-
quired or disposed of during the plan
year), ‘current value’ shall mean the
current value, as defined in section
3(26) of the Act, of plan assets as of the
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beginning of the plan year, or the end
of the previous plan year.

(ii) Except as provided in paragraphs
(¢)(2) and (d)(1)(vi) of this section (re-
lating to assets acquired or disposed of
during the plan year), with respect to
schedules of reportable transactions for
the initial plan year of a plan, ‘‘current
value’ shall mean the current value, as
defined in section 3(26) of the Act, of
plan assets at the end of a plan’s initial
plan year.

(2)(i) A ‘“‘transaction with respect to
securities’ is any purchase, sale, or ex-
change of securities. A transaction
with respect to securities for purposes
of this section occurs on either the
trade date or settlement date of a pur-
chase, sale, or exchange of securities;
either the trade date or settlement
date must be used consistently during
the plan year for the purposes of this
section. For the purposes of this sec-
tion, except as provided in paragraph
(b)(2)(ii) of this section, ‘‘securities”
includes a unit of participation in a
common or collective trust or a pooled
separate account.

(ii) Solely for purposes of paragraph
(c)(1)(iv) of this section, the term ‘‘se-
curities”, as it applies to any trans-
action involving a bank or insurance
company regulated by a Federal or
State agency, an investment company
registered under the Investment Com-
pany Act of 1940, or a broker-dealer
registered under the Securities Ex-
change Act of 1934, shall not include:

(A) Debt obligations of the United
States or any United States agency
with a maturity of not more than one
year;

(B) Debt obligations of the United
States or any United States agency
with a maturity of more than one year
if purchased or sold under a repurchase
agreement having a term of less than
91 days;

(C) Interests issued by a company
registered under the Investment Com-
pany Act of 1940;

(D) Bank certificates of deposit with
a maturity of not more than one year;

(E) Commercial paper with a matu-
rity of not more than nine months if it
is ranked in the highest rating cat-
egory for commercial paper by at least
two nationally recognized statistical
rating services and is issued by a com-
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pany required to file reports under sec-
tion 13 of the Securities Exchange Act
of 1934;

(F) Participations in a bank common
or collective trust;

(G) Participations in an insurance
company pooled separate account;

(3)(i) Except as provided by para-
graph (b)(3)(ii) of this section, a trans-
action is ‘“with or in conjunction with
a person’ for purposes of this section if
that person benefits from, executes, fa-
cilitates, participates, promotes, or so-
licits a transaction or part of a trans-
action involving plan assets.

(ii) Solely for the purposes of para-
graph (¢)(1)(iv) of this section, a trans-
action shall not be considered ‘‘with or
in conjunction with a person’ if:

(A) That person is a broker-dealer
registered under the Securities Ex-
change Act of 1934;

(B) The transaction involves the pur-
chase or sale of securities listed on a
national securities exchange registered
under section 6 of the Securities Ex-
change Act of 1934 or quoted on
NASDAQ; and

(C) The broker-dealer does not pur-
chase or sell securities involved in the
transaction for its own account or the
account of an affiliated person.

(c) Application. (1) Except as provided
in paragraph (c)(4) of this section, this
provision applies to—

(i) A transaction within the plan
year, with respect to any plan asset,
involving an amount in excess of 3 per-
cent of the current value of plan assets;

(ii) Any series of transactions (other
than transactions with respect to secu-
rities) within the plan year with or in
conjunction with the same person
which, when aggregated, regardless of
the category of asset and the gain or
loss on any transaction, involves an
amount in excess of 3 percent of the
current value of plan assets;

(iii) Any transaction within the plan
year involving securities of the same
issue if within the plan year any series
of transactions with respect to such se-
curities, when aggregated, involves an
amount in excess of 3 percent of the
current value of plan assets; and

(iv) Any transaction within the plan
year with respect to securities with or
in conjunction with a person if any
prior or subsequent single transaction
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within the plan year with such person
with respect to securities exceeds 3 per-
cent of the current value of plan assets.

(2) For purposes of determining
whether any 3 percent transactions
occur, the ‘“‘current value’ of an asset
acquired or disposed of during the plan
year is the current value, as defined in
section 3(26) of the Act, at the time of
acquisition or disposition of such asset.

(3) Plans whose assets are held in
whole or in part in a common or collec-
tive trust or a pooled separate account,
as provided in §§2520.103-3 and 2520.103—
4, and which satisfy the requirements
of those sections, are not required to
prepare schedules of reportable trans-
actions with respect to the individual
transactions of the common or collec-
tive trust or pooled separate account.

(4) For plan years beginning on or
after January 1, 1988, 5 percent shall be
substituted for 3 percent in paragraphs
(¢)1) and (2) of this section for pur-
poses of determining whether a trans-
action or series of transactions con-
stitutes a reportable transaction under
this section.

(d) Contents. (1) The schedule of
transactions shall include the fol-
lowing information as to each trans-
action or series of transactions:

(i) The name of each party, except
that in the case of a transaction or se-
ries of transactions involving a pur-
chase or sale of a security on the mar-
ket, the schedule need not include the
person from whom it was purchased or
to whom it was sold. A purchase or sale
on the market is a purchase or sale of
a security through a registered broker-
dealer acting as a broker under the Se-
curities Exchange Act of 1934;

(ii) A brief description of each asset;

(iii) The purchase or selling price in
the case of a purchase or sale, the rent-
al in the case of a lease, and the
amount of principal, interest rate, pay-
ment schedule (e.g., fully amortized,
partly amortized with balloon) and ma-
turity date in the case of a loan;

(iv) Expenses incurred, including, but
not limited to, any fees or commis-
sions;

(v) The cost of any asset;

(vi) The current value of any asset
acquired or disposed of at the time of
acquisition or disposition; and

(vii) The net gain or loss.

§2520.103-6

(2) The schedule of transactions with
respect to a series of transactions de-
scribed in paragraph (c¢)(1)(iii) may in-
clude the following information for
each issue in lieu of the information
prescribed in paragraphs (d)(1)@{)
through (vii):

(i) The total number of purchases of
such securities made by the plan with-
in the plan year;

(ii) The total number of sales of such
securities made by the plan within the
plan year;

(iii) The total dollar value of such
purchases;

(iv) The total dollar value of such
sales;

(v) The net gain or loss as a result of
these transactions.

(e) Examples. These examples are ef-
fective for reporting for plan years be-
ginning on or after January 1, 1988.

(1) At the beginning of the plan year,
XYZ plan has 10 percent of the current
value of its plan assets invested in ABC
common stock. Halfway through the
plan year, XYZ purchases ABC com-
mon stock in a single transaction in an
amount equal to 6 percent of the cur-
rent value of plan assets. At about this
time, XYZ plan also purchases a com-
mercial development property in an
amount equal to 8 percent of the cur-
rent value of plan assets. Under para-
graph (c)(1)(i) of this section, the 6 per-
cent stock transaction is a reportable
transaction for the plan year because it
exceeds 5 percent of the current value
of plan assets. The 8 percent land
transaction is also reportable under
paragraph (c¢)(1)(i) of this section be-
cause it exceeds 5 percent of the cur-
rent value of plan assets.

(2) During the plan year, AAA plan
purchases a commercial lot from ZZZ
corporation at a cost equal to 2 percent
of the current value of the plan assets.
Two months later, AAA plan loans ZZZ
corporation an amount of money equal
to 3.5 percent of the current value of
plan assets. Under the provisions of
paragraph (c)(1)(ii) of this section, the
plan has engaged in a reportable series
of transactions with or in conjunction
with the same person, ZZZ corporation,
which when aggregated involves 5.5
percent of plan assets.

(3) During the plan year NMN plan
sells to OPO corporation a commercial
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property that represents 3.5 percent of
the current value of plan assets. OPO
simultaneously executes a note and
mortgage on the purchased property to
NMN which represents 3 percent of the
current value of plan assets. Under the
provisions of paragraph (¢)(1)(ii) of this
section, NMN has engaged in a report-
able series of transactions with or in
conjunction with the same person, OPO
corporation, consisting of a simulta-
neous sale of property and a loan,
which, when aggregated, involves 6.5
percent of the current value of plan as-
sets.

(4) At the beginning of the plan year,
ABC plan has 10 percent of the current
value of plan assets invested equally in
a combination of XYZ Corporation
common stock and XYZ preferred
stock. One month into the plan year,
ABC sells some of its XYZ common
stock in an amount equal to 2 percent
of the current value of plan assets.

(i) Six weeks later the plan sells XYZ
preferred stock in an amount equal to
4 percent of the current value of plan
assets. A reportable series of trans-
actions has not occurred because only
transactions involving securities of the
same issue are to be aggregated under
paragraph (c)(1)(iii) of this section.

(ii) Two weeks later when the ABC
plan purchases XYZ common stock in
an amount equal to 3.5 percent of the
current value of plan assets, a report-
able series of transactions under para-
graph (c)(1)(iii) of this section has oc-
curred. The sale of XYZ common stock
worth 2 percent of plan assets and the
purchase of XYZ common stock worth
3.5 percent of plan assets aggregate to
exceed b percent of the total value of
plan assets.

(5) At the beginning of the plan year,
Plan X purchases through broker-deal-
er Y common stock of Able Industries
in an amount equal to 6 percent of plan
assets. The common stock of Able In-
dustries is not listed on any national
securities exchange or quoted on
NASDAQ. This purchase is a reportable
transaction under paragraph (c)(1)(i) of
this section. Three months later, Plan
X purchases short term debt obliga-
tions of Charley Company through
broker-dealer Y in the amount of 0.2
percent of plan assets. This purchase is
also a reportable transaction under the
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provisions of paragraph (c¢)(1)(iv) of this
section.

(6) At the beginning of the plan year,
Plan X purchases from Bank B certifi-
cates of deposit having a 180 day matu-
rity in an amount equal to 6 percent of
plan assets. Bank B is a national bank
regulated by the Comptroller of the
Currency. This purchase is a reportable
transaction under paragraph (c)(1)(i) of
this section. Three months later, Plan
X purchases through Bank B 91-day
Treasury bills in the amount of 0.2 per-
cent of plan assets. This purchase is
not a reportable transaction under
paragraph (c)(1)(iv) of this section be-
cause the purchase of the Treasury
bills as well as the purchase of the cer-
tificates of deposit are not considered
to involve a security under the defini-
tion of ‘‘securities” in paragraph
(b)(2)(i1) of this section.

(7) At the beginning of the plan year,
Plan X purchases through broker-deal-
er Y common stock of Able Industries,
a New York Stock Exchange listed se-
curity, in an amount equal to 6 percent
of plan assets. This purchase is a re-
portable transaction under paragraph
(¢)(1)(i) of this section. Three months
later, Plan X purchases through
broker-dealer Y, acting as agent, com-
mon stock of Baker Corporation, also a
New York Stock Exchange listed secu-
rity, in an amount equal to 0.2 percent
of plan assets. This latter purchase is
not a reportable transaction under
paragraph (c)(1)(iv) of this section be-
cause it is not a transaction ‘‘with or
in conjunction with a person’ pursuant
to paragraph (b)(3)(ii) of this section.

(f) Special rule for certain participant-
directed transactions. Participant or
beneficiary directed transactions under
an individual account plan shall not be
taken into account under paragraph
(c)(1) of this section for purposes of pre-
paring the schedule of reportable trans-
actions described in this section. For
purposes of this section only, a trans-
action will be considered directed by a
participant or beneficiary if it has been
authorized by such participant or bene-
ficiary.

[43 FR 10140, Mar. 10, 1978; 43 FR 14009, Apr.
4, 1978, as amended at 54 FR 8628, Mar. 1, 1989;
61 FR 33849, July 1, 1996; 656 FR 21082, Apr. 19,
2000]

438



Employee Benefits Security Admin., Labor

§2520.103-8 Limitation on scope of ac-
countant’s examination.

(a) General. Under the authority of
section 103(a)(3)(C) of the Act, the ex-
amination and report of an inde-
pendent qualified public accountant
need not extend to any statement or
information prepared and certified by a
bank or similar institution or insur-
ance carrier. A plan, trust or other en-
tity which meets the requirements of
paragraph (b) of this section is not re-
quired to have covered by the account-
ant’s examination or report any of the
information described in paragraph (c)
of this section.

(b) Application. This section applies
to any plan, trust or other entity some
or all of the assets of which are held by
a bank or similar institution or insur-
ance carrier which is regulated and su-
pervised and subject to periodic exam-
ination by a State or Federal agency.

(¢c) Excluded information. Any state-
ments or information certified to by a
bank or similar institution or insur-
ance carrier described in paragraph (b)
of this section, provided that the state-
ments or information regarding assets
so held are prepared and certified to by
the bank or insurance carrier in ac-
cordance with §2520.103-5.

§2520.103-9 Direct filing for bank or
insurance carrier trusts and ac-
counts.

(a) General. Under the authority of
sections 103(b)(4), 104(a)(3), 110 and 505
of the Act, an employee benefit plan,
some or all of the assets of which are
held in a common or collective trust or
a pooled separate account described in
section 103(b)(3)(G) of the Act and
§§2520.103-3 and 2520.103-4, is relieved
from including in its annual report in-
formation about the current value of
the plan’s allocable portion of assets
and liabilities of the common or collec-
tive trust or pooled separate account
and information concerning the indi-
vidual transactions of the common or
collective trust or pooled separate ac-
count, provided that the plan meets
the requirements of paragraph (b) of
this section, and, provided further,
that the bank or insurance carrier
which holds the plan’s assets meets the
requirements of paragraph (c) of this
section.

§2520.103-10

(b) Application. A plan whose assets
are held in a common or collective
trust or a pooled separate account de-
scribed in section 103(b)(3)(G) of the
Act and §§2520.103-3 and 2520.103-4, pro-
vided the plan administrator, on or be-
fore the end of the plan year, provides
the bank or insurance carrier which
maintains the common or collective
trust or pooled separate account with
the plan number, and name and Em-
ployer Identification Number of the
plan sponsor as will be reported on the
plan’s annual report.

(c) Separate filing by common or collec-
tive trusts and pooled separate accounts.
The bank or insurance carrier which
maintains the common or collective
trust or pooled separate account in
which assets of the plan are held shall
file, in accordance with the instruc-
tions for the form, a completed Form
5500 ‘‘Annual Return/Report of Em-
ployee Benefit Plan” and any state-
ments or schedules required to be at-
tached to the form for the common or
collective trust or pooled separate ac-
count, including Schedule D (DFE/Par-
ticipating Plan Information) and
Schedule H (Financial Information).
See the instructions for this form. The
information reported shall be for the
fiscal year of such trust or account
ending with or within the plan year for
which the annual report of the plan is
made.

(d) Electronic filing. See §2520.104a-2
and the instructions for the Form 5500
“Annual Return/Report of Employee
Benefit Plan” for electronic filing re-
quirements. The bank or insurance
company which maintains the common
or collective trust or pooled separate
account must maintain an original
copy, with all required signatures, as
part of its records.

[66 FR 21082, Apr. 19, 2000, as amended at 71
FR 41368, July 21, 2006]

§2520.103-10 Annual report financial
schedules.

(a) General. The administrator of a
plan filing an annual report pursuant
to §2520.103-1(a)(2) or the report for a
group insurance arrangement pursuant
to §2520.103-2 shall, as provided in the
instructions to the Form 5500 ‘““‘Annual
Return/Report of Employee Benefit
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Plan,” include as part of the annual re-
port the separate financial schedules
described in paragraph (b) of this sec-
tion.

(b) Schedules—(1) Assets held for in-
vestment. (i) A schedule of all assets
held for investment purposes at the end
of the plan year (see §2520.103-11) with
assets aggregated and identified by:

(A) Identity of issue, borrower, lessor
or similar party to the transaction (in-
cluding a notation as to whether such
party is known to be a party in inter-
est);

(B) Description of investment includ-
ing maturity date, rate of interest, col-
lateral, par, or maturity value;

(C) Cost; and

(D) Current value, and, in the case of
a loan, the payment schedule.

(ii) Except as provided in the Form
5500 and the instructions thereto, in
the case of assets or investment inter-
ests of two or more plans maintained
in one trust, all entries on the schedule
of assets held for investment purposes
that relate to the trust shall be com-
pleted by including the plan’s allocable
portion of the trust.

(2) Assets acquired and disposed within
the plan year. (i) A schedule of all as-
sets acquired and disposed of within
the plan year (see §2520.103-11) with as-
sets aggregated and identified by:

(A) Identity of issue, borrower, issuer
or similar party;

(B) Descriptions of investment in-
cluding maturity date, rate of interest,
collateral, par, or maturity value;

(C) Cost of acquisitions; and

(D) Proceeds of dispositions.

(ii) Except as provided in the Form
55600 and the instructions thereto, in
the case of assets or investment inter-
ests of two or more plans maintained
in one trust, all entries on the schedule
of assets held for investment purposes
that relate to the trust shall be com-
pleted by including the plan’s allocable
portion of the trust.

(3) Party in interest tramsactions. A
schedule of each transaction involving
a person known to be a party in inter-
est except do not include:

(i) A transaction to which a statu-
tory exemption under part 4 of title I
applies;
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(ii) A transaction to which an admin-
istrative exemption under section
408(a) of the Act applies; or

(iii) A transaction to which the ex-
emptions of section 4975(c) or 4975(d) of
the Internal Revenue Code (Title 26 of
the United States Code) applies.

(4) Obligations in default. A schedule
of all loans or fixed income obligations
which were in default as of the end of
the plan year or were classified during
the year as uncollectible.

(5) Leases in default. A schedule of all
leases which were in default or were
classified during the year as
uncollectible.

(6) Reportable transactions. A schedule
of all reportable transactions as de-
fined in §2520.103-6.

(c) Format requirements for certain
schedules. See the instructions to the
Form 5500 ‘‘Annual Return/Report of
Employee Benefit Plan’ as to the for-
mat requirement for the schedules re-
ferred to in paragraphs (b)(1), (b)(2) or
(b)(6) of this section.

[656 FR 21083, Apr. 19, 2000]

§2520.103-11 Assets held for invest-
ment purposes.

(a) General. For purposes of preparing
the schedule of assets held for invest-
ment purposes described in §2520.103-
10(b)(1) and (2), assets held for invest-
ment purposes include those assets de-
scribed in paragraph (b) of this section.

(b) Definitions. (1) Assets held for in-
vestment purposes shall include:

(i) Any investment asset held by the
plan on the last day of the plan year;
and

(ii) Any investment asset which was
purchased at any time during the plan
year and was sold at any time before
the last day of the plan year, except as
provided by paragraphs (b)(2) and (b)(3)
of this section.

(2) Assets held for investment pur-
poses shall not include any investment
which was not held by the plan on the
last day of the plan year for which the
annual report is filed if that invest-
ment falls within any of the following
categories:

(i) Debt obligations of the United
States or any agency of the United
States;
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(ii) Interests issued by a company
registered under the Investment Com-
pany Act of 1940;

(iii) Bank certificates of deposit with
a maturity of not more than one year;

(iv) Commerical paper with a matu-
rity of not more than nine months if it
is ranked in the highest rating cat-
egory by at least two nationally recog-
nized statistical rating services and is
issued by a company required to file re-
ports with the Securities and Exchange
Commission under section 13 of the Se-
curities Exchange Act of 1934;

(v) Participations in a bank common
or collective trust;

(vi) Participations in an insurance
company pooled separate account;

(vii) Securities purchased from a per-
son registered as a broker-dealer under
the Securities Exchange Act of 1934 and
listed on a national securities exchange
registered under section 6 of the Secu-
rities Exchange Act of 1934 or quoted
on NASDAQ;

(3) Assets held for investment pur-
poses shall not include any investment
which was not held by the plan on the
last day of the plan year for which the
annual report is filed if that invest-
ment is reported on the annual report
of that same plan in any of the fol-
lowing:

(i) The schedule of each transaction
involving a person known to be a party
in interest required by section
103(b)(3)(D) of the Act and §2520.103-
10(b)(3);

(ii) The schedule of loans or fixed in-
come obligations in default required by
section 103(b)(3)(E) of the Act and
§2520.103-10(b)(4);

(iii) The schedule of leases in default
or classified as uncollectible required
by section 103(b)(3)(F) of the Act and
§2520.103-10(b)(5); or

(iv) The schedule of reportable trans-
actions required by section 103(b)(3)(H)
of the Act and §2520.103-10(b)(6).

(c) Examples. (1) On February 1, 1977,
plan N purchases an interest in reg-
istered investment company F (fund
F). Fund F is not a party in interest
with respect to plan N. On November 1,
1977, plan N sells this interest in fund F
and purchases 1,000 shares of stock S,
which the plan holds for the rest of the
plan year. Plan N must include in its
schedule of assets held for investment

§2520.103-12

purposes the 1,000 shares of stock S
under paragraph (b)(1) of this section,
but need not include the interest in
fund F because of paragraph (b)(2)(ii) of
this section.

(2) On February 1, 1977, plan N pur-
chases a parcel of real estate from Mr.
M, who is not a party in interest with
respect to plan N. On November 1, 1977,
plan N sells the parcel of real estate for
cash to Mr. X, who is not a party in in-
terest with respect to plan N. Plan N
uses the cash from this transaction to
purchase a 1-year certificate of deposit
in bank B, which it holds until matu-
rity in 1978. Plan N must include in its
schedule of assets held for investment
purposes the 1l-year certificate of de-
posit in bank B under paragraph
(b)(1)(A) of this section, and must also
include the parcel of real estate under
paragraph (b)(1)(ii) of this section.

(d) Special rule for certain participant-
directed transactions. Cost information
may be omitted from the schedule of
assets held for investment purposes for
assets described in paragraphs (b)(1)(i)
and (b)(1)(ii) of this section only with
respect to participant or beneficiary
directed transactions under an indi-
vidual account plan. For purposes of
this section only, a transaction will be
considered directed by a participant or
beneficiary if it has been authorized by
such participant or beneficiary.

[43 FR 10140, Mar. 10, 1978, as amended at 65
FR 21083, Apr. 19, 2000]

§2520.103-12 Limited exemption and
alternative method of compliance
for annual reporting of investments
in certain entities.

(a) This section prescribes an exemp-
tion from and alternative method of
compliance with the annual reporting
requirements of part 1 of title I of
ERISA for employee benefit plans
whose assets are invested in certain en-
tities described in paragraph (c). A plan
utilizing this method of reporting shall
include as part of its annual report the
current value of its investment or
units of participation in the entity in
the manner prescribed by the Return/
Report Form and the instructions
thereto. The plan is not required to in-
clude in its annual report any informa-
tion regarding the underlying assets or
individual transactions of the entity,

441



§2520.103-13

provided the information described in
paragraph (b) regarding the entity is
reported directly to the Department on
behalf of the plan administrator on or
before the filing due date for the entity
in accordance with the instructions to
the Form 5500 Annual Return/Report.
The information described in para-
graph (b), however, shall be considered
as part of the annual report for pur-
poses of the requirements of section
104(a)(1) of the Act and §§2520.104a-5
and 2520.104a-6.

(b) The following information must
be filed regarding the entity described
in paragraph (c) of this section:

(1) A Form 5500 ‘“‘Annual Return/Re-
port of Employee Benefit Plan’ and
any statements or schedules required
to be attached to the form for such en-
tity, completed in accordance with the
instructions for the form, including
Schedule A (Insurance Information),
Schedule C (Service Provider Informa-
tion), Schedule D (DFE/Participating
Plan Information), Schedule G (Finan-
cial Transaction Schedules), Schedule
H (Financial Information), and the
schedules described in §2520.103-10(b)(1)
and (b)(2). See the instructions for this
form. The information reported shall
be for the fiscal year of such entity
ending with or within the plan year for
which the annual report of the plan is
made.

(2) A report of an independent quali-
fied public accountant regarding the fi-
nancial statements and schedules de-
scribed in paragraph (b)(1) of this sec-
tion which meets the requirements of
§2520.103-1(b)(5).

(c) This method of reporting is avail-
able to any employee benefit plan
which has invested in an entity the as-
sets of which are deemed to include
plan assets under §2510.3-101, provided
the entity holds the assets of two or
more plans which are not members of a
“‘related group’” of employee benefit
plans as that term is defined in para-
graph (e) of this section. The method of
reporting is not available for invest-
ments in an insurance company pooled
separate account or a common or col-
lective trust maintained by a bank,
trust company, or similar institution.

(d) The examination and report of an
independent qualified public account-
ant required by §2520.103-1 for a plan
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utilizing the method of reporting de-
scribed in this section need not extend
to any information concerning an enti-
ty which is reported directly to the De-
partment under paragraph (b) of this
section.

(e) A ‘‘related group’ of employee
benefit plans consists of every group of
two or more employee benefit plans—

(1) Each of which receives 10 percent
or more of its aggregate contributions
from the same employer or from mem-
bers of the same controlled group of
corporations (as determined under sec-
tion 1563(a) of the Internal Revenue
Code, without regard to section
1563(a)(4) thereof); or

(2) Each of which is either main-
tained by, or maintained pursuant to a
collective bargaining agreement nego-
tiated by, the same employee organiza-
tion or affiliated employee organiza-
tions. For purposes of this paragraph,
an ‘‘affiliate’ of an employee organiza-
tion means any person controlling,
controlled by, or under common con-
trol with such organization, and in-
cludes any organization chartered by
the same parent body, or governed by
the same constitution and bylaws, or
having the relation of parent and sub-
ordinate.

(f) Electronic filing. See §2520.104a-2
and the instructions for the Form 5500
‘““Annual Return/Report of Employee
Benefit Plan” for electronic filing re-
quirements. The entity described in
paragraph (c) of this section must
maintain an original copy, with all re-
quired signatures, as part of its
records.

[61 FR 41287, Nov. 13, 1986, as amended at 65
FR 21083, Apr. 19, 2000; 71 FR 41368, July 21,
2006]

§2520.103-13 Special terminal report
for abandoned plans.

(a) General. The terminal report re-
quired to be filed by the qualified ter-
mination administrator pursuant to
§2578.1(d)(2)(viii) of this chapter shall
consist of the items set forth in para-
graph (b) of this section. Such report
shall be filed in accordance with the
method of filing set forth in paragraph
(c) of this section and at the time set
forth in paragraph (d) of this section.
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(b) Contents. The terminal report de-
scribed in paragraph (a) of this section
shall contain:

(1) Identification information con-
cerning the qualified termination ad-
ministrator and the plan being termi-
nated.

(2) The total assets of the plan as of
the date the plan was deemed termi-
nated under §2578.1(c) of this chapter,
prior to any reduction for termination
expenses and distributions to partici-
pants and beneficiaries.

(3) The total termination expenses
paid by the plan and a separate sched-
ule identifying each service provider
and amount received, itemized by ex-
pense.

(4) The total distributions made pur-
suant to §2578.1(d)(2)(vii) of this chap-
ter and a statement regarding whether
any such distributions were transfers
under §2578.1(d)(2)(vii)(B) of this chap-
ter.

(6) The identification, fair market
value and method of valuation of any
assets with respect to which there is no
readily ascertainable fair market
value.

(c) Method of filing. The terminal re-
port described in paragraph (a) shall be
filed:

(1) On the most recent Form 5500
available as of the date the qualified
termination administrator satisfies the
requirements in §2578.1(d)(2)(i) through
§2578.1(d)(2)(vii) of this chapter; and

(2) In accordance with the Form’s in-
structions pertaining to terminal re-
ports of qualified termination adminis-
trators.

(d) When to file. The qualified termi-
nation administrator shall file the ter-
minal report described in paragraph (a)
within two months after the end of the
month in which the qualified termi-
nation administrator satisfies the re-
quirements in §2578.1(d)(2)(i) through
§2578.1(d)(2)(vii) of this chapter.

(e) Limitation. (1) Except as provided
in this section, no report shall be re-
quired to be filed by the qualified ter-
mination administrator under part 1 of
title I of ERISA for a plan being termi-
nated pursuant to §2578.1 of this chap-
ter.

(2) Filing of a report under this sec-
tion by the qualified termination ad-
ministrator shall not relieve any other

§2520.104-4

person from any obligation under part
1 of title I of ERISA.

[71 FR 20853, Apr. 21, 2006]

Subpart D—Provisions Applicable
to Both Reporting and Disclo-
sure Requirements

(The information collection requirements
contained in subpart D were approved by the
Office of Management and Budget under con-
trol number 1210-0016)

§2520.104-1 General.

The administrator of an employee
benefit plan covered by part 1 of title I
of the Act must file reports and addi-
tional information with the Secretary
of Labor, and disclose reports, state-
ments, and documents to plan partici-
pants and to beneficiaries receiving
benefits from the plan. The regulations
contained in this subpart are applica-
ble to both the reporting and disclosure
requirements of part 1 of title I of the
Act. Regulations concerning only a
plan administrator’s duty of reporting
to the Secretary of Labor are set forth
in subpart E of this part, and those ap-
plicable only to the duty of disclosure
to participants and beneficiaries are
set forth in subpart F of this part.

[41 FR 16962, Apr. 23, 1976]
§§ 2520.104-2—2520.104-3 [Reserved]

§2520.104-4 Alternative method of
compliance for certain successor
pension plans.

(a) General. Under the authority of
section 110 of the Act, this section sets
forth an alternative method of compli-
ance for certain successor pension
plans in which some participants and
beneficiaries not only have their rights
set out in the plan, but also retain eli-
gibility for certain benefits under the
terms of a former plan which has been
merged into the successor. This section
is applicable only to plan mergers
which occur after the issuance by the
successor plan of the initial summary
plan description under the Act. Under
the alternative method, the plan ad-
ministrator of the successor plan is not
required to describe relevant provi-
sions of merged plans in summary plan
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descriptions of the successor plan fur-
nished after the merger to that class of
participants and beneficiaries still af-
fected by the terms of the merged
plans.

(b) Scope and application. This alter-
native method of compliance is avail-
able only if:

(1) The plan administrator of the suc-
cessor plan furnishes to the partici-
pants covered under the predecessor
plan and beneficiaries receiving pen-
sion benefits under the merged plan
within 90 days after the effective date
of the merger:

(i) A copy of the most recent sum-
mary plan description of the successor
plan;

(ii) A copy of any summaries of mate-
rial modifications to the successor plan
not incorporated in the most recent
summary plan description; and

(iii) A separate statement containing
a brief description of the merger, a de-
scription of the provisions of, and bene-
fits provided by, the merged and suc-
cessor plans which are applicable to
the participants and beneficiaries of
the merged plan; and a notice that cop-
ies of the merged and successor plan
documents, as well as the plan merger
documents (including the portions of
any corporate merger documents which
describe or control the plan merger),
are available for inspection and that
copies may be obtained upon written
request for a duplication charge (pursu-
ant to §2520.104b-30); and

(2) After the merger, the plan admin-
istrator, in all subsequent summary
plan descriptions furnished pursuant to
§2520.104b—2(a)—

(i) Clearly and conspicuously identi-
fies the class of participants and bene-
ficiaries affected by the provisions of
the merged plan, and

(ii) States that the documents de-
scribed in paragraph (b)(1) of this sec-
tion are available for inspection and
that copies may be obtained upon writ-
ten request for a duplication charge
(pursuant to §2520.104b-30).

[42 FR 37182, July 19, 1977, as amended at 67
FR 776, Jan. 7, 2002]
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§§2520.104-5—2520.104-6 [Reserved]

§2520.104-20 Limited exemption for
certain small welfare plans.

(a) Scope. Under the authority of sec-
tion 104(a)(3) of the Act, the adminis-
trator of any employee welfare benefit
plan which covers fewer than 100 par-
ticipants at the beginning of the plan
year and which meets the requirements
of paragraph (b) of this section is ex-
empted from certain reporting and dis-
closure provisions of the Act. Specifi-
cally, the administrator of such plan is
not required to file with the Secretary
an annual or terminal report. In addi-
tion, the administrator of a plan ex-
empted under this section—

(1) Is not required to furnish partici-
pants covered under the plan and bene-
ficiaries receiving benefits under the
plan with statements of the plan’s as-
sets and liabilities and receipts and dis-
bursements and a summary of the an-
nual report required by section 104(b)(3)
of the Act;

(2) Is not required to furnish upon
written request of any participant or
beneficiary a copy of the annual report
and any terminal report, as required by
section 104(b)(4) of the Act;

(3) Is not required to make copies of
the annual report available for exam-
ination by any participant or bene-
ficiary in the principal office of the ad-
ministrator and such other places as
may be necessary, as required by sec-
tion 104(b)(2) of the Act.

(b) Application. This exemption ap-
plies only to welfare benefit plans—

(1) Which have fewer than 100 partici-
pants at the beginning of the plan year;

(2)(Q) For which benefits are paid as
needed solely from the general assets
of the employer or employee organiza-
tion maintaining the plan, or

(ii) The benefits of which are pro-
vided exclusively through insurance
contracts or policies issued by an in-
surance company or similar organiza-
tion which is qualified to do business in
any State or through a qualified health
maintenance organization as defined in
section 1310(d) of the Public Health
Service Act, as amended, 42 U.S.C.
300e-9(d), the premiums for which are
paid directly by the employer or em-
ployee organization from its general
assets or partly from its general assets
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and partly from contributions by its
employees or members, Provided, That
contributions by participants are for-
warded by the employer or employee
organization within three months of
receipt, or

(iii) Both; and

(3) For which, in the case of an in-
sured plan—

(i) Refunds, to which contributing
participants are entitled, are returned
to them within three months of receipt
by the employer or employee organiza-
tion, and

(ii) Contributing participants are in-
formed upon entry into the plan of the
provisions of the plan concerning the
allocation of refunds.

(c) Limitations. This exemption does
not exempt the administrator of an
employee benefit plan from any other
requirement of title I of the Act, in-
cluding the provisions which require
that plan administrators furnish copies
of the summary plan description to
participants and beneficiaries (section
104(b)(1)) and furnish certain docu-
ments to the Secretary of Labor upon
request (section 104(a)(6)), and which
authorize the Secretary of Labor to
collect information and data from em-
ployee benefit plans for research and
analysis (section 513).

(d) Examples. (1) A welfare plan has 75
participants at the beginning of the
plan year and 105 participants at the
end of the plan year. Plan benefits are
fully insured and premiums are paid di-
rectly to the insurance company by the
employer pursuant to an insurance
contract purchased with premium pay-
ments derived half from the general as-
sets of the employer and half from em-
ployee contributions (which the em-
ployer forwards within three months of
receipt). Refunds to the plan are paid
to participating employees within
three months of receipt as provided in
the plan and as described to each par-
ticipant upon entering the plan. The
plan appoints the employer as its plan
administrator. The employer, as plan
administrator, provides summary plan
descriptions to participants and bene-
ficiaries. He also makes copies of cer-
tain plan documents available at the
plan’s principal office and such other
places as necessary to give participants
reasonable access to them. The exemp-

§2520.104-21

tion provided by §2520.104-20 applies
even though the plan has more than 100
participants by the end of the plan
year, because it had fewer than 100 par-
ticipants at the beginning of the plan
year and otherwise satisfied the condi-
tions of the exemption.

(2) A welfare plan is established and
maintained in the same way as the
plan described in example (1), except
that a trade association which sponsors
the plan is the holder of the insurance
contract. Since the plan still sends the
premium payments directly to the in-
surance company, the exemption ap-
plies, as in example (1).

[43 FR 10148, Mar. 10, 1978, as amended at 46
FR 5884, Jan. 21, 1981; 67 FR 776, Jan. 7, 2002]

§2520.104-21 Limited exemption for
certain group insurance arrange-
ments.

(a) Scope. Under the authority of sec-
tion 104(a)(3) of the Act, the adminis-
trator of any employee welfare benefit
plan which covers fewer than 100 par-
ticipants at the beginning of the plan
year and which meets the requirements
of paragraph (b) of this section is ex-
empted from certain reporting and dis-
closure provisions of the Act. Specifi-
cally, the administrator of such plan is
not required to file with the Secretary
a terminal report or furnish upon writ-
ten request of any participant or bene-
ficiary a copy of any terminal report as
required by section 104(b)(4) of the Act.

(b) Application. This exemption ap-
plies only to welfare plans, each of
which has fewer than 100 participants
at the beginning of the plan year and
which are part of a group insurance ar-
rangement if such arrangement:

(1) Provides benefits to the employ-
ees of two or more unaffiliated employ-
ers, but not in connection with a mul-
tiemployer plan as defined in section
3(387) of the Act and any regulations
prescribed under the Act concerning
section 3(37);

(2) Fully insures one or more welfare
plans of each participating employer
through insurance contracts purchased
solely by the employers or purchased
partly by the employers and partly by
their participating employees, with all
benefit payments made by the insur-
ance company: Provided, That—
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(i) Contributions by participating
employees are forwarded by the em-
ployers within three months of receipt,

(ii) Refunds, to which contributing
participants are entitled, are returned
to them within three months of re-
ceipt, and

(iii) Contributing participants are in-
formed upon entry into the plan of the
provisions of the plan concerning the
allocation of refunds; and

(3) Uses a trust (or other entity such
as a trade association) as the holder of
the insurance contracts and uses a
trust as the conduit for payment of
premiums to the insurance company.

(c) Limitations. This exemption does
not exempt the administrator of an
employee benefit plan from any other
requirement of title I of the Act, in-
cluding the provisions which require
that plan administrators furnish copies
of the summary plan description to
participants and beneficiaries (section
104(b)(1)), file an annual report with the
Secretary of Labor (section 104(a)(1))
and furnish certain documents to the
Secretary of Labor upon request (sec-
tion 104(a)(6)), and authorize the Sec-
retary of Labor to collect information
and data from employee benefit plans
for research and analysis (section 513).

(d) Examples. (1) A welfare plan has 25
participants at the beginning of the
plan year. It is part of a group insur-
ance arrangement of a trade associa-
tion which provides benefits to employ-
ees of two or more unaffiliated employ-
ers, but not in connection with a mul-
tiemployer plan as defined in the Act.
Plan benefits are fully insured pursu-
ant to insurance contracts purchased
with premium payments derived half
from employee contributions (which
the employer forwards within three
months of receipt) and half from the
general assets of each participating
employer. Refunds to the plan are paid
to participating employees within
three months of receipt as provided in
the plan and as described to each par-
ticipant upon entering the plan. The
trade association holds the insurance
contracts. A trust acts as a conduit for
payments, receiving premium pay-
ments from participating employers
and paying the insurance company.
The plan appoints the trade association
as its plan administrator. The associa-
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tion, as plan administrator, provides
summary plan descriptions to partici-
pants and beneficiaries, enlisting the
help of participating employers in car-
rying out this distribution. The plan
administrator also makes copies of cer-
tain plan documents available to the
plan’s principal office and such other
places as necessary to give participants
reasonable access to them. The plan
administrator files with the Secretary
an annual report covering activities of
the plan, as required by the Act and
such regulations as the Secretary may
issue. The exemption provided by this
section applies because the conditions
of paragraph (b) have been satisfied.

(2) Assume the same facts as para-
graph (d)(1) of this section except that
the premium payments for the insur-
ance company are paid from the trust
to an independent insurance brokerage
firm acting as the agent of the insur-
ance company. The trade association is
the holder of the insurance contract.
The plan appoints an officer of the par-
ticipating employer as the plan admin-
istrator. The officer, as plan adminis-
trator, performs the same reporting
and disclosure functions as the admin-
istrator in paragraph (d)(1) of this sec-
tion, enlisting the help of the associa-
tion in providing summary plan de-
scriptions and necessary information.
The exemption provided by this section
applies.

(3) The facts are the same as para-
graph (d)(1) of this section except the
welfare plan has 125 participants at the
beginning of the plan year. The exemp-
tion provided by this section does not
apply because the plan had 100 or more
participants at the beginning of the
plan year. See, however, §2520.104-43.

(4) The facts are the same as para-
graph (d)(2) of this section except the
welfare plan has 125 participants. The
exemption provided by this section
does not apply because the plan had 100
or more participants at the beginning
of the plan year. See, however,
§2520.104-43.

(e) Applicability date. For purposes of
paragraph (b)(3) of this section, the ar-
rangement may continue to use an en-
tity (such as a trade association) as the
conduit for the payment of insurance
premiums to the insurance company
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for reporting years of the arrangement
beginning before January 1, 2001.

[43 FR 10149, Mar. 10, 1978, as amended at 65
FR 21084, Apr. 19, 2000; 67 FR 776, Jan. 7, 2002]

§2520.104-22 Exemption from report-
ing and disclosure requirements for
apprenticeship and training plans.

(a) An employee welfare benefit plan
that provides exclusively apprentice-
ship training benefits or other training
benefits or that provides exclusively
apprenticeship and training benefits
shall not be required to meet any re-
quirement of part 1 of the Act, pro-
vided that the administrator of such
plan:

(1) Has filed with the Secretary the
notice described in paragraph (b) of
this section;

(2) Takes steps reasonably designed
to ensure that the information re-
quired to be contained in such notice is
disclosed to employees of employers
contributing to the plan who may be
eligible to enroll in any course of study
sponsored or established by the plan;
and

(3) Makes such notice available to
such employees upon request.

(b) The notice referred to in para-
graph (a) of this section shall contain
accurate information concerning:

(1) The name of the plan;

(2) The Employer Identification
Number (EIN) of the plan sponsor;

(3) The name of the plan adminis-
trator;

(4) The name and location of an office
or person from whom an interested in-
dividual can obtain:

(i) A description of any existing or
anticipated future course of study
sponsored or established by the plan,
including any prerequisites for enroll-
ing in such course; and

(ii) A description of the procedure by
which to enroll in such course.

(c) Filing address. The notice referred
to in paragraph (a) of this section shall
be filed with the Secretary of Labor by
mailing it to: Apprenticeship and
Training Plan Exemption, Employee
Benefits Security = Administration,
Room N-1513, U.S. Department of
Labor, 200 Constitution Avenue NW.,
Washington, DC 20210, or by delivering
it during normal working hours to the
Employee Benefits Security Adminis-
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tration, Room N-1513, U.S. Department
of Labor, 200 Constitution Avenue NW.,
Washington, DC.

[45 FR 15529, Mar. 11, 1980, as amended at 45
FR 27933, Apr. 25, 1980; 54 FR 8629, Mar. 1,
1989; 68 FR 16400, Apr. 3, 2003]

§2520.104-23 Alternative method of
compliance for pension plans for
certain selected employees.

(a) Purpose and scope. (1) This section
contains an alternative method of com-
pliance with the reporting and disclo-
sure requirements of part 1 of title I of
the Employee Retirement Income Se-
curity Act of 1974 for unfunded or in-
sured pension plans maintained by an
employer for a select group of manage-
ment or highly compensated employ-
ees, pursuant to the authority of the
Secretary of Labor under section 110 of
the Act (88 Stat. 851).

(2) Under section 110 of the Act, the
Secretary is authorized to prescribe an
alternative method for satisfying any
requirement of part 1 of title I of the
Act with respect to any pension plans,
or class of pension plans, subject to
such requirement.

(b) Filing obligation. Under the au-
thority of section 110 of the Act, an al-
ternative form of compliance with the
reporting and disclosure requirements
of part 1 of the Act is provided for cer-
tain pension plans for a select group of
management or highly compensated
employees. The administrator of a pen-
sion plan described in paragraph (d)
shall be deemed to satisfy the report-
ing and disclosure provisions of part 1
of title I of the Act by—

(1) Filing a statement with the Sec-
retary of Labor that includes the name
and address of the employer, the em-
ployer identification number (EIN) as-
signed by the Internal Revenue Serv-
ice, a declaration that the employer
maintains a plan or plans primarily for
the purpose of providing deferred com-
pensation for a select group of manage-
ment or highly compensated employ-
ees, and a statement of the number of
such plans and the number of employ-
ees in each, and

(2) Providing plan documents, if any,
to the Secretary upon request as re-
quired by section 104(a)(6) of the Act.
Only one statement need be filed for
each employer maintaining one or
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more of the plans described in para-
graph (d) of this section. For plans in
existence on May 4, 1975, the statement
shall be filed on or before August 31,
1975. For a plan to which part 1 of title
I of the Act becomes applicable after
May 4, 1975, the statement shall be
filed within 120 days after the plan be-
comes subject to part 1.

(c) Filing address. Statements may be
filed with the Secretary of Labor by
mailing them addressed to: Top Hat
Plan Exemption, Employee Benefits
Security Administration, Room N-1513,
U.S. Department of Labor, 200 Con-
stitution Avenue NW., Washington, DC
20210, or by delivering it during normal
working hours to the Employee Bene-
fits Security Administration, Room N-
15613, U.S. Department of Labor, 200
Constitution Avenue NW., Washington,
DC.

(d) Application. The alternative form
of compliance described in paragraph
(b) of this section is available only to
employee pension benefit plans—

(1) Which are maintained by an em-
ployer primarily for the purpose of pro-
viding deferred compensation for a se-
lect group of management or highly
compensated employees, and

(2) For which benefits (i) are paid as
needed solely from the general assets
of the employer, (ii) are provided exclu-
sively through insurance contracts or
policies, the premiums for which are
paid directly by the employer from its
general assets, issued by an insurance
company or similar organization which
is qualified to do business in any State,
or (iii) both.

[40 FR 34533, Aug. 15, 1975, as amended at 54
FR 8629, Mar. 1, 1989; 67 FR 776, Jan. 7, 2002;
68 FR 16400, Apr. 3, 2003]

§2520.104-24 Exemption for welfare
plans for certain selected employ-
ees.

(a) Purpose and scope. (1) This section,
under the authority of section 104(a)(3)
of the Employee Retirement Income
Security Act of 1974, exempts unfunded
or insured welfare plans maintained by
an employer for the purpose of pro-
viding benefits for a select group of
management or highly compensated
employees from the reporting and dis-
closure provisions of part 1 of title I of
the Act, except for the requirement to
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provide plan documents to the Sec-
retary of Liabor upon request under sec-
tion 104(a)(1) of the Act.

(2) Under section 104(a)(3) of the Act,
the Secretary is authorized to exempt
by regulation any welfare benefit plan
from all or part of the reporting and
disclosure requirements of title I of the
Act.

(b) Exemption. Under the authority of
section 104(a)(3) of the Act, each em-
ployee welfare benefit plan described in
paragraph (c) of this section is exempt-
ed from the reporting and disclosure
provisions of part 1 of title I of the Act,
except for providing plan documents to
the Secretary of Labor upon request as
required by section 104(a)(6).

(c) Application. This exemption is
available only to employee welfare
benefit plans:

(1) Which are maintained by an em-
ployer primarily for the purpose of pro-
viding benefits for a select group of
management or highly compensated
employees, and

(2) For which benefits (i) are paid as
needed solely from the general assets
of the employer, (ii) are provided exclu-
sively through insurance contracts or
policies, the premiums for which are
paid directly by the employer from its
general assets, issued by an insurance
company or similar organization which
is qualified to do business in any State,
or (iii) both.

[40 FR 34533, Aug. 15, 1975, as amended at 67
FR 776, Jan. 7, 2002]

§2520.104-25 Exemption from report-
ing and disclosure for day care cen-
ters.

Under the authority of section
104(a)(3) of the Act, day care centers
are exempted from the reporting and
disclosure provisions of part 1 of title I
of the Act, except for providing plan
documents to the Secretary upon re-
quest as required under section
104(a)(6) of the Act.

[40 FR 34533, Aug. 15, 1975, as amended at 67
FR 776, Jan. 7, 2002]
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§2520.104-26 Limited exemption for
certain unfunded dues financed
welfare plans maintained by em-
ployee organizations.

(a) Scope. Under the authority of sec-
tion 104(a)(3) of the Act, a welfare ben-
efit plan that meets the requirements
of paragraph (b) of this section is ex-
empted from the provisions of the Act
that require filing with the Secretary
an annual report and furnishing a sum-
mary annual report to participants and
beneficiaries. Such plans may use a
simplified method of reporting and dis-
closure to comply with the require-
ment to furnish a summary plan de-
scription to participants and bene-
ficiaries, as follows:

(1) In lieu of filing an annual report
with the Secretary or distributing a
summary annual report, a filing is
made of Report Form LM-2 or LM-3,
pursuant to the Labor-Management
Reporting and Disclosure Act
(LMRDA) and regulations thereunder,
and

(2) In lieu of a summary plan descrip-
tion, the employee organization con-
stitution or by-laws may be furnished
in accordance with §2520.104b-2 to par-
ticipants and Dbeneficiaries together
with any supplement to such document
necessary to meet the requirements of
§§2520.102-2 and 2520.102-3.

(b) Application. This exemption is
available only to welfare benefit plans
maintained by an employee organiza-
tion, as that term is defined in section
3(4) of the Act, paid for out of the em-
ployee organization’s general assets,
which are derived wholly or partly
from membership dues, and which
cover employee organization members
and their beneficiaries.

(c) Limitations. This exemption does
not exempt the administrator from any
other requirement of part 1 of title I of
the Act.

[42 FR 37184, July 19, 1977, as amended at 67
FR 776, Jan. 7, 2002]

§2520.104-27 Alternative method of
compliance for certain unfunded
dues financed pension plans main-
tained by employee organizations.

(a) Scope. Under the authority of sec-
tion 110 of the Act, a pension benefit
plan that meets the requirements of
paragraph (b) of this section is exempt-
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ed from the provisions of the Act that
require filing with the Secretary an an-
nual report and furnishing a summary
annual report to participants and bene-
ficiaries receiving benefits. Such plans
may use a simplified method of report-
ing and disclosure to comply with the
requirement to furnish a summary plan
description to participants and bene-
ficiaries receiving benefits, as follows:

(1) In lieu of filing an annual report
with the Secretary or distributing a
summary annual report, a filing is
made of Report Form LM-2 or LM-3,
pursuant to the Labor-Management
Reporting and Disclosure Act
(LMRDA) and regulations thereunder,
and

(2) In lieu of a summary plan descrip-
tion, the employee organization con-
stitution or bylaws may be furnished in
accordance with §2520.104b-2 to partici-
pants and beneficiaries together with
any supplement to such document nec-
essary to meet the requirements of
§§2520.102-2 and 2520.102-3.

(b) Application. This exemption is
available only to pension benefit plans
maintained by an employee organiza-
tion, as that term is defined in section
3(4) of the Act, paid for out of the em-
ployee organization’s general assets,
which are derived wholly or partly
from membership dues, and which
cover employee organization members
and their beneficiaries.

(c) Limitations. This exemption does
not exempt the administrator from any
other requirement of part 1 of title I of
the Act.

[42 FR 37184, July 19, 1977, as amended at 67
FR 777, Jan. 7, 2002]

§2520.104-28 [Reserved]

§2520.104-41 Simplified annual report-
ing requirements for plans with
fewer than 100 participants.

(a) General. (1) Under the authority of
section 104(a)(2)(A), the Secretary of
Labor may prescribe simplified annual
reporting for employee pension benefit
plans with fewer than 100 participants.

(2) Under the authority of section
104(a)(3), the Secretary of Labor may
provide a limited exemption for any
employee welfare benefit plan with re-
spect to certain annual reporting re-
quirements.
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(b) Application. The administrator of
an employee pension or welfare benefit
plan which covers fewer than 100 par-
ticipants at the beginning of the plan
year and the administrator of an em-
ployee pension or welfare benefit plan
described in §2520.103-1(d) may file the
simplified annual report described in
paragraph (c) of this section in lieu of
the annual report described in
§2520.103-1(b).

(c) Contents. The administrator of an
employee pension or welfare benefit
plan described in paragraph (b) of this
section shall file, in the manner pre-
scribed in §2520.104a-5, a completed
Form 5500 ‘“‘Annual Return/Report of
Employee Benefit Plan,” including any
required schedules or statements pre-
scribed by the instructions to the form,
and, unless waived by §2520.104-46, a re-
port of an independent qualified public
accountant meeting the requirements
of §2520.103-1(b).

[43 FR 10150, Mar. 10, 1978, as amended at 45
FR 51446, Aug. 1, 1980; 54 FR 8629, Mar. 1, 1989;
65 FR 21084, Apr. 19, 2000; 656 FR 62973, Oct. 19,
2000]

§2520.104-42 Waiver of certain actu-
arial information in the annual re-
port.

Under the authority of section
104(a)(2)(A) of ERISA, the requirement
of section 103(d)(6) of ERISA that the
annual report include as part of the ac-
tuarial statement (Schedule B)! the
present value of all of the plan’s liabil-
ities for nonforfeitable pension benefits
allocated by termination priority cat-
egories, as set forth in section 4044 of
title IV of ERISA, and the actuarial as-
sumptions used in these computations,
is waived.

[44 FR 5446, Jan. 26, 1979]

§2520.104-43 Exemption from annual
reporting requirement for certain
group insurance arrangements.

(a) General. Under the authority of
section 104(a)(3) of the Act, the admin-
istrator of an employee welfare benefit
plan which meets the requirements of
paragraph (b) of this section is not re-
quired to file an annual report with the

1Schedule B was filed as part of the origi-
nal document.
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Secretary of Labor as required by sec-
tion 104(a)(1) of the Act.

(b) Application. (1) This exemption ap-
plies only to a welfare plan for a plan
year in which (i) such plan meets the
requirements of §2520.104-21, except the
requirement that the plan cover fewer
than 100 participants at the beginning
of the plan year, and

(ii) An annual report containing the
items set forth in §2520.103-2 has been
filed with the Secretary of Labor in ac-
cordance with §2520.104a—6 by the trust
or other entity which is the holder of
the group insurance contracts by which
plan benefits are provided.

(2) For purposes of this section, the
terms ‘‘group insurance arrangement’’
or ‘‘trust or other entity’’ shall be used
in place of the terms ‘“‘plan’ and ‘‘plan
administrator,”” as applicable, in
§§2520.103-3, 2520.103-4, 2520.103-6,
2520.103-8, 2520.103-9 and 2520.103-10.

(¢) Limitation. This provision does not
exempt the administrator of an em-
ployee benefit plan which meets the re-
quirements of paragraph (b) from fur-
nishing a copy of a summary annual re-
port to participants and beneficiaries
of the plan, as required by section
104(b)(3) of the Act.

[43 FR 10150, Mar. 10, 1978, as amended at 65
FR 21084, Apr. 19, 2000; 67 FR 777, Jan. 7, 2002]

§2520.104-44 Limited exemption and
alternative method of compliance
for annual reporting by unfunded
plans and by certain insured plans.

(a) General. (1) Under the authority of
section 104(a)(3) of the Act, the Sec-
retary of Labor may exempt an em-
ployee welfare benefit plan from any or
all of the reporting and disclosure re-
quirements of title I. An employee wel-
fare benefit plan which meets the re-
quirements of paragraph (b)(1) of this
section is not required to comply with
the annual reporting requirements de-
scribed in paragraph (c) of this section.

(2) Under the authority of section 110
of the Act, an alternative method of
compliance is prescribed for certain
employee pension benefit plans subject
to part 1, title I of the Act. An em-
ployee pension benefit plan which
meets the requirements of paragraph

450



Employee Benefits Security Admin., Labor

(b)(2) or (b)(3) of this section is not re-
quired to comply with the annual re-
porting requirements described in
paragraph (c) of this section.

(b) Application. This section applies
only to:

(1) An employee welfare benefit plan
under the terms of which benefits are
to be paid—

(i) Solely from the general assets of
the employer or employee organization
maintaining the plan;

(ii) The benefits of which are pro-
vided exclusively through insurance
contracts or policies issued by an in-
surance company or similar organiza-
tion which is qualified to do business in
any State or through a qualified health
maintenance organization as defined in
section 1310(d) of the Public Health
Service Act, as amended, 42 U.S.C.
300e-9(d), the premiums for which are
paid directly by the employer or em-
ployee organization from its general
assets or partly from its general assets
and partly from contributions by its
employees or members, provided that
any plan assets held by such an insur-
ance company are held solely in the
general account of such company or or-
ganization, contributions by partici-
pants are forwarded by the employer or
employee organization within three
months of receipt and, in the case of a
plan that provides for the return of re-
funds to contributing participants,
such refunds are returned to them
within three months of receipt by the
employer or employee organization, or

(iii) Partly in the manner specified in
paragraph (b)(1)(i) of this section and
partly in the manner specified in para-
graph (b)(1)(ii) of this section; and

(2) A pension benefit plan the bene-
fits of which are provided exclusively
through allocated insurance contracts
or policies which are issued by, and
pursuant to the specific terms of such
contracts or policies benefit payments
are fully guaranteed by an insurance
company or similar organization which
is qualified to do business in any State,
and the premiums for which are paid
directly by the employer or employee
organization from its general assets or
partly from its general assets and part-
ly from contributions by its employees
or members: Provided, That contribu-
tions by participants are forwarded by

§2520.104-44

the employer or employee organization
to the insurance company or organiza-
tion within three months of receipt
and, in the case of a plan that provides
for the return of refunds to contrib-
uting participants, such refunds are re-
turned to them within three months of
receipt by the employer or employee
organization.

(c) Contents. An employee benefit
plan described in paragraph (b) of this
section is exempt from complying with
the following annual reporting require-
ments:

(1) Completing certain items of the
annual report relating to financial in-
formation and transactions entered
into by the plan as described in the in-
structions to the Form 5500 ‘“Annual
Return/Report of Employee Benefit
Plan” and accompanying schedules;

(2) Engaging an independent qualified
public accountant pursuant to section
103(a)(3)(A) of the Act and §2520.103-1(b)
to conduct an examination of the fi-
nancial statements and schedules of
the plan; and

(3) Including in the annual report a
report of an independent qualified pub-
lic accountant concerning the financial
statements and schedules required to
be a part of the annual report pursuant
to section 103(b) of the Act and
§2520.103-1(b).

(d) Limitation. This section does not
exempt any plan from filing an annual
report form with the Secretary in ac-
cordance with section 104(a)(1) of the
Act and §2520.104a-5.

(e) Example. A welfare plan which is
funded entirely with insurance con-
tracts and which meets all the require-
ments of exemption under §2520.104-20
except that it covers 100 or more par-
ticipants at the beginning of the plan
year is not exempt from the annual re-
porting requirements under §2520.104—
20, but is exempt from certain report-
ing requirements under §2520.104-44.
Under the latter section, such a welfare
plan should file Form 5500, including
Schedule A ‘“‘Insurance Information.”
However, the plan is not required to
engage an independent qualified public
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accountant and need not complete cer-
tain items on form 5500.

[43 FR 10150, Mar. 10, 1978, as amended at 45
FR 51446, Aug. 1, 1980; 46 FR 5884, Jan. 21,
1981; 656 FR 21085, Apr. 19, 2000; 67 FR 777, Jan.
7, 2002; 72 FR 64728, Nov. 16, 2007]

§2520.104-45 [Reserved]

§2520.104-46 Waiver of examination
and report of an independent quali-
fied public accountant for employee
benefit plans with fewer than 100
participants.

(a) General. (1) Under the authority of
section 103(a)(3)(A) of the Act, the Sec-
retary may waive the requirements of
section 103(a)(3)(A) in the case of a plan
for which simplified annual reporting
has been prescribed in accordance with
section 104(a)(2) of the Act.

(2) Under the authority of section
104(a)(3) of the Act the Secretary may
exempt any employee welfare benefit
plan from certain annual reporting re-
quirements.

(b) Application. (1)(i) The adminis-
trator of an employee pension benefit
plan for which simplified annual re-
porting has been prescribed in accord-
ance with section 104(a)(2)(A) of the
Act and §2520.104-41 is not required to
comply with the annual reporting re-
quirements described in paragraph (c)
of this section, provided that with re-
spect to each plan year for which the
waiver is claimed—

(A)(I) At least 95 percent of the as-
sets of the plan constitute qualifying
plan assets within the meaning of para-
graph (b)(1)(ii) of this section, or

(2) Any person who handles assets of
the plan that do not constitute quali-
fying plan assets is bonded in accord-
ance with the requirements of section
412 of the Act and the regulations
issued thereunder, except that the
amount of the bond shall not be less
than the value of such assets;

(B) The summary annual report, de-
scribed in §2520.104b-10, includes, in ad-
dition to any other required informa-
tion:

(1) Except for qualifying plan assets
described in paragraph (b)(1)(ii)(A), (B)
and (F) of this section, the name of
each regulated financial institution
holding (or issuing) qualifying plan as-
sets and the amount of such assets re-
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ported by the institution as of the end
of the plan year;

(2) The name of the surety company
issuing the bond, if the plan has more
than 5% of its assets in non-qualifying
plan assets;

(3) A notice indicating that partici-
pants and beneficiaries may, upon re-
quest and without charge, examine, or
receive copies of, evidence of the re-
quired bond and statements received
from the regulated financial institu-
tions describing the qualifying plan as-
sets; and

(4) A notice stating that participants
and beneficiaries should contact the
Regional Office of the U.S. Department
of Labor’s Employee Benefits Security
Administration if they are unable to
examine or obtain copies of the regu-
lated financial institution statements
or evidence of the required bond, if ap-
plicable; and

(C) in response to a request from any
participant or beneficiary, the admin-
istrator, without charge to the partici-
pant or beneficiary, makes available
for examination, or upon request fur-
nishes copies of, each regulated finan-
cial institution statement and evidence
of any bond required by paragraph
ODDAYD).

(ii) For purposes of paragraph (b)),
the term ‘‘qualifying plan assets”
means:

(A) Qualifying employer securities,
as defined in section 407(d)(5) of the Act
and the regulations issued thereunder;

(B) Any loan meeting the require-
ments of section 408(b)(1) of the Act
and the regulations issued thereunder;

(C) Any assets held by any of the fol-
lowing institutions:

(I) A bank or similar financial insti-
tution as defined in §2550.408b-4(c);

(2) An insurance company qualified
to do business under the laws of a
state;

(3) An organization registered as a
broker-dealer under the Securities Ex-
change Act of 1934; or

(4) Any other organization authorized
to act as a trustee for individual retire-
ment accounts under section 408 of the
Internal Revenue Code.

(D) Shares issued by an investment
company registered under the Invest-
ment Company Act of 1940;
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(BE) Investment and annuity con-
tracts issued by any insurance com-
pany qualified to do business under the
laws of a state; and,

(F) In the case of an individual ac-
count plan, any assets in the individual
account of a participant or beneficiary
over which the participant or bene-
ficiary has the opportunity to exercise
control and with respect to which the
participant or beneficiary is furnished,
at least annually, a statement from a
regulated financial institution referred
to in paragraphs (b)(1)(ii)(C), (D) or (E)
of this section describing the assets
held (or issued) by such institution and
the amount of such assets.

(iii)(A) For purposes of this para-
graph (b)(1), the determination of the
percentage of all plan assets consisting
of qualifying plan assets with respect
to a given plan year shall be made in
the same manner as the amount of the
bond 1is determined pursuant to
§§2580.412-11, 2580.412-14, and 2580.412-15.

(B) Examples. Plan A, which reports
on a calendar year basis, has total as-
sets of $600,000 as of the end of the 1999
plan year. Plan A’s assets, as of the end
of year, include: investments in various
bank, insurance company and mutual
fund products of $520,000; investments
in qualifying employer securities of
$40,000; participant loans, meeting the
requirements of ERISA section
408(b)(1), totaling $20,000; and a $20,000
investment in a real estate limited
partnership. Because the only asset of
the plan that does not constitute a
“‘qualifying plan asset’ is the $20,000
real estate investment and that invest-
ment represents less than 5% of the
plan’s total assets, no bond would be
required under the proposal as a condi-
tion for the waiver for the 2000 plan
year. By contrast, Plan B also has total
assets of $600,000 as of the end of the
1999 plan year, of which $558,000 con-
stitutes ‘‘qualifying plan assets’” and
$42,000 constitutes non-qualifying plan
assets. Because 7%—more than 5%—of
Plan B’s assets do not constitute
“‘qualifying plan assets,” Plan B, as a
condition to electing the waiver for the
2000 plan year, must ensure that it has
a fidelity bond in an amount equal to
at least $42,000 covering persons han-
dling non-qualifying plan assets. Inas-
much as compliance with section 412
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requires the amount of bonds to be not
less than 10% of the amount of all the
plan’s funds or other property handled,
the bond acquired for section 412 pur-
poses may be adequate to cover the
non-qualifying plan assets without an
increase (i.e., if the amount of the bond
determined to be needed for the rel-
evant persons for section 412 purposes
is at least $42,000). As demonstrated by
the foregoing example, where a plan
has more than 5% of its assets in non-
qualifying plan assets, the bond re-
quired by the proposal is for the total
amount of the non-qualifying plan as-
sets, not just the amount in excess of
5%.

(2) The administrator of an employee
welfare benefit plan that covers fewer
than 100 participants at the beginning
of the plan year is not required to com-
ply with annual reporting require-
ments described in paragraph (c) of this
section.

(c) Waiver. The administrator of a
plan described in paragraph (b)(1) or (2)
of this section is not required to:

(1) Engage an independent qualified
public accountant to conduct an exam-
ination of the financial statements of
the plan;

(2) Include within the annual report
the financial statements and schedules
prescribed in section 103(b) of the Act
and §§2520.103-1, 2520.103-2, and 2520.103—
10; and

(3) Include within the annual report a
report of an independent qualified pub-
lic accountant as prescribed in section
103(a)(3)(A) of the Act and §2520.103-1.

(d) Limitations. (1) The waiver de-
scribed in this section does not affect
the obligation of a plan described in
paragraph (b) (1) or (2) of this section
to file a Form 5500 ‘‘Annual Return/Re-
port of Employee Benefit Plan,” in-
cluding any required schedules or
statements prescribed by the instruc-
tions to the form. See §2520.104-41.

(2) For purposes of this section, an
employee pension benefit plan for
which simplified annual reporting has
been prescribed includes an employee
pension benefit plan which elects to
file a Form 5500 as a small plan pursu-
ant to §2520.103-1(d) with respect to the
plan year for which the waiver is
claimed. See §2520.104-41.
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(3) For purposes of this section, an
employee welfare benefit plan that cov-
ers fewer than 100 participants at the
beginning of the plan year includes an
employee welfare benefit plan which
elects to file a Form 5500 as a small
plan pursuant to §2520.103-1(d) with re-
spect to the plan year for which the
waiver is claimed. See §2520.104-41.

(4) A plan that elects to file a Form
5600 as a large plan pursuant to
§2520.103-1(d) may not claim a waiver
under this section.

(e) Model notice. The appendix to this
section contains model language for in-
clusion in the summary annual report
to assist plan administrators in com-
plying with the requirements of para-
graph (b)(1)(i)(B) of this section to
avail themselves of the waiver of exam-
ination and report of the independent
qualified public accountant for em-
ployee benefit plans with fewer than
100 participants. Use of the model lan-
guage is not mandatory. In order to use
the model language in the plan’s sum-
mary annual report, administrators
must, in addition to any other informa-
tion required to be in the summary an-
nual report, select among alternative
language and add relevant information
where appropriate in the model lan-
guage. Items of information that are
not applicable to a particular plan may
be deleted. Use of the model language,
appropriately modified and supple-
mented, will be deemed to satisfy the
notice content requirements of para-
graph (b)(1)(i)(B) of this section.

APPENDIX TO §2520.104-46—MODEL SUM-
MARY ANNUAL REPORT NOTICE (PLAN
ADMINISTRATORS WILL NEED TO MOD-
IFY THE MODEL TO OMIT INFORMATION
THAT IS NOT APPLICABLE TO THE
PLAN)

The U.S. Department of Labor’s regula-
tions require that an independent qualified
public accountant audit the plan’s financial
statements unless certain conditions are met
for the audit requirement to be waived. This
plan met the audit waiver conditions for the
plan year beginning (insert year) and there-
fore has not had an audit performed. Instead,
the following information is provided to as-
sist you in verifying that the assets reported
on the (Form 5500 or Form 5500-SF—select as
applicable) were actually held by the plan.

At the end of the (insert year) plan year,
the plan had (include separate entries for
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each regulated financial institution holding
or issuing qualifying plan assets):

[Set forth amounts and names of institu-
tions as applicable where indicated], [(insert
$ amount) in assets held by (insert name of
bank)], [(insert $§ amount) in securities held
by (insert name of registered broker-dealer)],
[(insert $ amount) in shares issued by (insert
name of registered investment company)],
[(insert $§ amount) in investment or annuity
contract issued by (insert name of insurance
company)].

The plan receives year-end statements
from these regulated financial institutions
that confirm the above information. [Insert
as applicable—The remainder of the plan’s
assets were (1) qualifying employer securi-
ties, (2) loans to participants, (3) held in indi-
vidual participant accounts with invest-
ments directed by participants and bene-
ficiaries and with account statements from
regulated financial institutions furnished to
the participant or beneficiary at least annu-
ally, or (4) other assets covered by a fidelity
bond at least equal to the value of the assets
and issued by an approved surety company.]

Plan participants and beneficiaries have a
right, on request and free of charge, to get
copies of the financial institution year-end
statements and evidence of the fidelity bond.
If you want to examine or get copies of the
financial institution year-end statements or
evidence of the fidelity bond, please contact
[insert mailing address and any other avail-
able way to request copies such as e-mail and
phone number].

If you are unable to obtain or examine cop-
ies of the regulated financial institution
statements or evidence of the fidelity bond,
you may contact the regional office of the
U.S. Department of Labor’s Employee Bene-
fits Security Administration (EBSA) for as-
sistance by calling toll-free 1.866.444.EBSA
(3272). A listing of EBSA regional offices can
be found at http:/www.dol.gov/ebsa.

General information regarding the audit
waiver conditions applicable to the plan can
be found on the U.S. Department of Labor
Web site at http:/www.dol.gov/ebsa under the
heading ‘“‘Frequently Asked Questions.”

[43 FR 10151, Mar. 10, 1978, as amended at 43
FR 14010, Apr. 4, 1978; 45 FR 51447, Aug. 1,
1980; 54 FR 8629, Mar. 1, 1989; 656 FR 21085, Apr.
19, 2000; 656 FR 62973, Oct. 19, 2000; 72 FR 64728,
Nov. 16, 2007]

§2520.104-47 Limited exemption and
alternative method of compliance
for filing of insurance company fi-
nancial reports.

An administrator of an employee
benefit plan to which section 103(e)(2)
of the Act applies shall be deemed in
compliance with the requirement to in-
clude with its annual report a copy of
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the financial report of the insurance
company, insurance service or similar
organization, provided that the admin-
istrator files a copy of such report
within 45 days of receipt of a written
request for such report by the Sec-
retary of Labor.

[45 FR 14034, Mar. 4, 1980]

§2520.104-48 Alternative method of
compliance for model simplified
employee pensions—IRS Form
5305-SEP.

Under the authority of section 110 of
the Act the provisions of this section
are prescribed as an alternative meth-
od of compliance with the reporting
and disclosure requirements set forth
in part 1 of title I of the Employee Re-
tirement Income Security Act of 1974
in the case of a simplified employee
pension (SEP) described in section
408(k) of the Internal Revenue Code of
1954 as amended (the Code) that is cre-
ated by use without modification of In-
ternal Revenue Service (IRS) Form
5305-SEP.

(a) At the time an employee becomes
eligible to participate in the SEP
(whether at the creation of the SEP or
thereafter), the administrator of the
SEP (generally the employer estab-
lishing and maintaining the SEP) shall
furnish the employee with a copy of
the completed and unmodified IRS
Form 5305-SEP used to create the SEP,
including (1) the completed Contribu-
tion Agreement, (2) the General Infor-
mation and Guidelines, and (3) the
Questions and Answers.

(b) Following the end of each cal-
endar year the administrator of the
SEP shall notify each participant in
the SEP in writing of any employer
contributions made under the Con-
tribution Agreement to the partici-
pant’s individual retirement account or
individual retirement annuity (IRA)
for that year.

(c) If the employer establishing and
maintaining the SEP selects, rec-
ommends, or in any other way influ-
ences employees to choose a particular
IRA or type of IRA into which con-
tributions under the SEP will be made,
and if that IRA is subject to restric-
tions on a participant’s ability to with-
draw funds (other than restrictions im-
posed by the Code that apply to all
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IRAs), the administrator of the SEP
shall give to each employee, in writing,
within 90 days of the adoption of this
regulation or at the time such em-
ployee becomes eligible to participate
in the SEP, whichever is later, a clear
explanation of those restrictions and a
statement to the effect that other
IRAs, into which rollovers or employee
contributions may be made, may not
be subject to such restrictions.

[45 FR 24869, Apr. 11, 1980]

§2520.104-49 Alternative method of
compliance for certain simplified
employee pensions.

Under the authority of section 110 of
the Act, the provisions of this section
are prescribed as an alternative meth-
od of compliance with the reporting
and disclosure requirements set forth
in part 1 of title I of the Act for a sim-
plified employee pension (SEP) de-
scribed in section 408(k) of the Internal
Revenue Code of 1954 as amended, ex-
cept for:

A SEP that is created by proper use of
Internal Revenue Service Form 5305—
SEP, or; a SEP in connection with
which the employer who establishes or
maintains the SEP selects, rec-
ommends or influences its employees
to choose the IRAs into which em-
ployer contributions will be made and
those IRAs are subject to provisions
that prohibit withdrawal of funds by
participants for any period of time.

(a) At the time an employee becomes
eligible to participate in the SEP
(whether at the creation of the SEP or
thereafter) or up to 90 days after the ef-
fective date of this regulation, which-
ever is later, the administrator of the
SEP (generally the employer estab-
lishing or maintaining the SEP) shall
furnish the employee in writing with:

(1) Specific information concerning
the SEP, including:

(i) The requirements for employee
participation in the SEP,

(ii) The formula to be used to allo-
cate employer contributions made
under the SEP to each participant’s in-
dividual retirement account or annuity
(IRA),
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(iii) The name or title of the indi-
vidual who is designated by the em-
ployer to provide additional informa-
tion to participants concerning the
SEP, and

(iv) If the employer who establishes
or maintains the SEP selects, rec-
ommends or substantially influences
its employees to choose the IRAs into
which employer contributions under
the SEP will be made, a clear expla-
nation of the terms of those IRAs, such
as the rate(s) of return and any restric-
tions on a participant’s ability to roll
over or withdraw funds from the IRAs,
including restrictions that allow roll-
overs or withdrawals but reduce earn-
ings of the IRAs or impose other pen-
alties.

(2) General information concerning
SEPs and IRAs, including a clear ex-
planation of:

(i) What a SEP is and how it oper-
ates,

(ii) The statutory provisions prohib-
iting discrimination in favor of highly
compensated employees,

(iii) A participant’s right to receive
contributions under a SEP-and the al-
lowable sources of contributions to a
SEP-related IRA (SEP-IRA),

(iv) The statutory limits on contribu-
tions to SEP-IRAS,

(v) The consequences of excess con-
tributions to a SEP-IRA and how to
avoid excess contributions,

(vi) A participant’s rights with re-
spect to contributions made under a
SEP to his or her IRA(8),

(vii) How a participant must treat
contributions to a SEP-IRA for tax
purposes,

(viii) The statutory provisions con-
cerning withdrawal of funds from a
SEP-IRA and the consequences of a
premature withdrawal, and

(ix) A participant’s ability to roll
over or transfer funds from a SEP-IRA
to another IRA, SEP-IRA, or retire-
ment bond, and how such a rollover or
transfer may be effected without caus-
ing adverse tax consequences.

(3) A statement to the effect that:

(i) TRAs other than the IRA(s) into
which employer contributions will be
made under the SEP may provide dif-
ferent rates of return and may have
different terms concerning, among
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other things, transfers and withdrawals
of funds from the IRA(s),

(ii) In the event a participant is enti-
tled to make a contribution or rollover
to an IRA, such contribution or roll-
over can be made to an IRA other than
the one into which employer contribu-
tions under the SEP are to be made,
and

(iii) Depending on the terms of the
IRA into which employer contributions
are made, a participant may be able to
make rollovers or transfers of funds
from that IRA to another IRA.

(4) A description of the disclosure re-
quired by the Internal Revenue Service
to be made to individuals for whose
benefit an IRA is established by the fi-
nancial institution or other person who
sponsors the IRA(s) into which con-
tributions will be made under the SEP.

(5) A statement that, in addition to
the information provided to an em-
ployee at the time he or she becomes
eligible to participate in a SEP, the ad-
ministrator of the SEP must furnish
each participant:

(i) Within 30 days of the effective
date of any amendment to the terms of
the SEP, a copy of the amendment and
a clear written explanation of its ef-
fects, and

(ii) No later than the later of:

(A) January 31 of the year following
the year for which a contribution is
made,

(B) 30 days after a contribution is
made, or

(C) 30 days after the effective date of
this regulation

written notification of any employer
contributions made under the SEP to
that participant’s IRA(S).

(6) In the case of a SEP that provides
for integration with Social Security

(i) A statement that Social Security
taxes paid by the employer on account
of a participant will be considered as
an employer contribution under the
SEP to a participant’s SEP-IRA for
purposes of determining the amount
contributed to the SEP-IRA(s) of a par-
ticipant by the employer pursuant to
the allocation formula,

(ii) A description of the effect that
integration with Social Security would
have on employer contributions under
a SEP, and
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(iii) The integration formula, which
may constitute part of the allocation
formula required by paragraph (a)(1)(ii)
of this section.

(b)(1) The requirements of paragraphs
(a)(1)(d), (i), (iii) and (a)(6)(i) of this
regulation may be met by furnishing
the SEP agreement to participants,
provided that the SEP agreement is
written in a manner reasonably cal-
culated to be understood by the aver-
age plan participant.

(2) The requirements of paragraph
(a)(1)(iv) of this regulation may be met
through disclosure materials furnished
by the financial institution in which
the participant’s IRA is maintained,
provided the materials contain the in-
formation specified in such paragraph.

(c) No later than the later of:

(1) January 31 of the year following
the year for which a contribution is
made,

(2) 30 days after a contribution is
made, or

(3) 30 days after the effective date of
this regulation

the administrator of the SEP shall no-
tify a participant in the SEP in writing
of any employer contributions made
under the SEP to the participant’s
IRA(S).

(d) Within 30 days of the effective
date of any amendment to the terms of
the SEP, the administrator shall fur-
nish each participant a copy of the
amendment and a clear explanation in
writing of its effect.

[46 FR 1264, Jan. 6, 1981]

§2520.104-50 Short plan years, defer-
ral of accountant’s examination and
report.

(a) Definition of ‘“‘short plan year.”” For
purposes of this section, a short plan
yvear is a plan year, as defined in sec-
tion 3(39) of the Act, of seven or fewer
months’ duration, which occurs in the
event that:

(1) A plan is established or com-
mences operations;

(2) A plan is merged or consolidated
with another plan or plans;

(3) A plan is terminated; or

(4) The annual date on which the plan
year begins is changed.

(b) Deferral of accountant’s report. A
plan administrator is not required to
include the report of an independent

§2520.104-50

qualified public accountant in the an-
nual report for the first of two consecu-
tive plan years, one of which is a short
plan year, provided that the following
conditions are satisfied:

(1) The annual report for the first of
the two consecutive plan years shall
include:

(i) Financial statements and accom-
panying schedules prepared in con-
formity with the requirements of sec-
tion 103(b) of the Act and regulations
promulgated thereunder;

(ii) An explanation why one of the
two plan years is of seven or fewer
months’ duration; and

(iii) A statement that the annual re-
port for the immediately following
plan year will include a report of an
independent qualified public account-
ant with respect to the financial state-
ments and accompanying schedules for
both of the two plan years.

(2) The annual report for the second
of the two consecutive plan years shall
include:

(i) Financial statements and accom-
panying schedules prepared in con-
formity with section 103(b) of the Act
and regulations promulgated there-
under with respect to both plan years;

(ii) A report of an independent quali-
fied public accountant with respect to
the financial statements and accom-
panying schedules for both plan years;
and

(iii) A statement identifying any ma-
terial differences between the
unaudited financial information relat-
ing to, and contained in the annual re-
port for, the first of the two consecu-
tive plan years and the audited finan-
cial information relating to that plan
year contained in the annual report for
the immediately following plan year.

(c) Accountant’s examination and re-
port. The examination by the account-
ant which serves as the basis for the
portion of his report relating to the
first of the two consecutive plan years
may be conducted at the same time as
the examination which serves as the
basis for the portion of his report relat-
ing to the immediately following plan
yvear. The report of the accountant
shall be prepared in conformity with
section 103(a)(3)(A) of the Act and regu-
lations thereunder.

[46 FR 1265, Jan. 6, 1981]
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Subpart E—Reporting
Requirements

(The information collection requirements
contained in subpart E were approved by the
Office of Management and Budget under con-
trol number 1210-0016)

§2520.104a-1 Filing with the Secretary
of Labor.

(a) General reporting requirements.
Part 1 of title I of the Act requires that
the administrator of an employee ben-
efit plan subject to the provisions of
part 1 file with the Secretary of Labor
certain reports and additional docu-
ments. Each report filed shall accu-
rately and comprehensively detail the
information required. Where a form is
prescribed, the reports shall be filed on
that form. The Secretary may reject
any incomplete filing. Reports and doc-
uments shall be filed as specified in
this part.

(b) Exemption for certain welfare plans.
See §§2520.104-20, 2520.104-21, 2520.104-22,
2520.104-24, and 2520.104-25.

(c) Alternative method of compliance for
pension plans for certain selected employ-
ees. See §2520.104-23.

[42 FR 37185, July 19, 1977]

§2520.104a-2 Electronic filing of an-
nual reports.

(a) Any annual report (including any
accompanying statements or sched-
ules) filed with the Secretary under
part 1 of title I of the Act for any plan
yvear (reporting year, in the case of
common or collective trusts, pooled
separate accounts, and similar non-
plan entities) beginning on or after
January 1, 2009, shall be filed electroni-
cally in accordance with the instruc-
tions applicable to such report, and
such other guidance as the Secretary
may provide.

(b) Nothing in paragraph (a) of this
section is intended to alter or affect
the duties of any person to retain
records or to disclose information to
participants, beneficiaries, or the Sec-
retary.

[71 FR 41368, July 21, 2006, as amended at 72
FR 64729, Nov. 16, 2007]

29 CFR Ch. XXV (7-1-08 Edition)

§§ 2520.104a-3—2520.104a-4 [Reserved]

§2520.104a-5 Annual reporting filing
requirements.

(a) Filing obligation. Except as pro-
vided in §2520.104a—-6, the administrator
of an employee benefit plan required to
file an annual report pursuant to sec-
tion 104(a)(1) of the Act shall file an an-
nual report containing the items pre-
scribed in §2520.103-1 within:

(1) [Reserved]

(2) Seven months after the close of
any plan year which begins after De-
cember 31, 1975, unless extended. See
“When to file” instructions of the ap-
propriate Annual Return/Report Form.

(b) Where to file. The annual report
described in §2520.103-1 shall be filed in
accordance with and at the address
provided in the instructions to the An-
nual Return/Report Form.

[43 FR 10152, Mar. 10, 1978; 43 FR 14010, Apr.
4, 1978; 67 FR 777, Jan. 7, 2002]

§2520.104a-6 Annual reporting for
plans which are part of a group in-
surance arrangement.

(a) General. A trust or other entity
described in §2520.104-43(b) that files an
annual report in accordance with the
terms of subsections (b) and (c) shall be
deemed to have filed such report in ac-
cordance with §2520.104a—6 for purposes
of §2520.104-43.

(b) Date of filing. The annual report
shall be filed within:

(1) Eleven and one-half months after
the close of the fiscal year of the trust
or other entity described in §2520.104-43
which begins in 1975 or December 15,
1977, whichever is later; and

(2) Seven months after the close of
the fiscal year of the trust or other en-
tity which begins after December 31,
1975, unless extended. See ‘““When to
file”” instructions of the appropriate
Annual Return/Report Form.

(c) Where to file. The annual report
prescribed in §2520.103-2 shall be filed
in accordance with and at the address
provided in the instructions to the An-
nual Return/Report Form.

[43 FR 10152, Mar. 10, 1978; 43 FR 14010, Apr.
4, 1978]
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§2520.104a-7 [Reserved]

§2520.104a-8 Requirement to furnish
documents to the Secretary of
Labor on request.

(a) In general. (1) Under section
104(a)(6) of the Act, the administrator
of an employee benefit plan subject to
the provisions of part 1 of title I of the
Act is required to furnish to the Sec-
retary, upon request, any documents
relating to the employee benefit plan.
For purposes of section 104(a)(6) of the
Act, the administrator of an employee
benefit plan shall furnish to the Sec-
retary, upon service of a written re-
quest, a copy of:

(i) The latest updated summary plan
description (including any summaries
of material modifications to the plan
or changes in the information required
to be included in the summary plan de-
scription); and

(ii) Any other document described in
section 104(b)(4) of the Act with respect
to which a participant or beneficiary
has requested, in writing, a copy from
the plan administrator and which the
administrator has failed or refused to
furnish to the participant or bene-
ficiary.

(2) Multiple requests for document(s).
Multiple requests under this section for
the same or similar document or docu-
ments shall be considered separate re-
quests for purposes of §2560.502c—6(a).

(b) For purposes of this section, a
participant or beneficiary will include
any individual who is:

(1) A participant or beneficiary with-
in the meaning of ERISA sections 3(7)
and 3(8), respectively;

(2) An alternate payee under a quali-
fied domestic relations order (see
ERISA section 206(d)(3)(K)) or prospec-
tive alternate payee (spouses, former
spouses, children or other dependents);

(3) A qualified beneficiary under
COBRA (see ERISA section 607(3)) or
prospective qualified beneficiary
(spouse or dependent child);

(4) An alternate recipient under a
qualified medical child support order
(see ERISA section 609(a)(2)(C)) or a
prospective alternate recipient; or

(5) A representative of any of the
foregoing.

§2520.104b-1

(c) Service of request. Requests under
this section shall be served in accord-
ance with §2560.502¢c—6(i).

(d) Furnishing documents. A document
shall be deemed to be furnished to the
Secretary on the date the document is
received by the Department of Labor at
the address specified in the request; or,
if a document is delivered by certified
mail, the date on which the document
is mailed to the Department of Labor
at the address specified in the request.

[67 FR 784, Jan. 7, 2002]

Subpart F—Disclosure
Requirements

(The information collection requirements
contained in subpart F were approved by the
Office of Management and Budget under con-
trol number 1210-0016)

§2520.104b-1 Disclosure.

(a) General disclosure requirements.
The administrator of an employee ben-
efit plan covered by Title I of the Act
must disclose certain material, includ-
ing reports, statements, notices, and
other documents, to participants, bene-
ficiaries and other specified individ-
uals. Disclosure under Title I of the
Act generally takes three forms. First,
the plan administrator must, by direct
operation of law, furnish certain mate-
rial to all participants covered under
the plan and beneficiaries receiving
benefits under the plan (other than
beneficiaries under a welfare plan) at
stated times or if certain events occur.
Second, the plan administrator must
furnish certain material to individual
participants and beneficiaries upon
their request. Third, the plan adminis-
trator must make certain material
available to participants and bene-
ficiaries for inspection at reasonable
times and places.

(b) Fulfilling the disclosure obligation.
(1) Except as provided in paragraph (e)
of this section, where certain material,
including reports, statements, notices
and other documents, is required under
Title I of the Act, or regulations issued
thereunder, to be furnished either by
direct operation of law or on individual
request, the plan administrator shall
use measures reasonably calculated to
ensure actual receipt of the material
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by plan participants, beneficiaries and
other specified individuals. Material
which is required to be furnished to all
participants covered under the plan
and Dbeneficiaries receiving benefits
under the plan (other than bene-
ficiaries under a welfare plan) must be
sent by a method or methods of deliv-
ery likely to result in full distribution.
For example, in-hand delivery to an
employee at his or her worksite is ac-
ceptable. However, in no case is it ac-
ceptable merely to place copies of the
material in a location frequented by
participants. It is also acceptable to
furnish such material as a special in-
sert in a periodical distributed to em-
ployees such as a union newspaper or a
company publication if the distribution
list for the periodical is comprehensive
and up-to-date and a prominent notice
on the front page of the periodical ad-
vises readers that the issue contains an
insert with important information
about rights under the plan and the
Act which should be read and retained
for future reference. If some partici-
pants and beneficiaries are not on the
mailing list, a periodical must be used
in conjunction with other methods of
distribution such that the methods
taken together are reasonably cal-
culated to ensure actual receipt. Mate-
rial distributed through the mail may
be sent by first, second, or third-class
mail. However, distribution by second
or third-class mail is acceptable only if
return and forwarding postage is guar-
anteed and address correction is re-
quested. Any material sent by second
or third-class mail which is returned
with an address correction shall be
sent again by first-class mail or per-
sonally delivered to the participant at
his or her worksite.

(2) For purposes of section 104(b)(4) of
the Act, materials furnished upon writ-
ten request shall be mailed to an ad-
dress provided by the requesting par-
ticipant or beneficiary or personally
delivered to the participant or bene-
ficiary.

(3) For purposes of section 104(b)(2) of
the Act, where certain documents are
required to be made available for ex-
amination by participants and bene-
ficiaries in the principal office of the
plan administrator and in such other
places as may be necessary to make
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available all pertinent information to
all participants and beneficiaries, dis-
closure shall be made pursuant to the
provisions of this paragraph. Such doc-
uments must be current, readily acces-
sible, and clearly identified, and copies
must be available in sufficient number
to accommodate the expected volume
of inquiries. Plan administrators shall
make copies of the latest annual re-
port, and the bargaining agreement,
trust agreement, contract, or other in-
struments under which the plan is es-
tablished or operated available at all
times in their principal offices. They
are not required to maintain these plan
documents at all times at each em-
ployer establishment or union hall or
office as described in paragraphs
(b)(3)(1), (ii), and (iii) of this section,
but the documents must be made avail-
able at any such location within ten
calendar days following the day on
which a request for disclosure at that
location is made. Plan administrators
shall make plan documents available
at the appropriate employer establish-
ment or union meeting hall or office
within the required ten day period
when a request is made directly to the
plan administrator or through a proce-
dure establishing reasonable rules gov-
erning the making of requests for ex-
amination of plan documents. If a plan
administrator prescribes such a proce-
dure and communicates it to plan par-
ticipants and beneficiaries, a plan ad-
ministrator will not be required to
comply with a request made in a man-
ner which does not conform to the es-
tablished procedure. In order to comply
with the requirements of this section, a
procedure for making requests to ex-
amine plan documents must permit re-
quests to be made in a reasonably con-
venient manner both directly to the
plan administrator and at each em-
ployer establishment, or union meeting
hall or office where documents must be
made available in accordance with this
paragraph. If no such reasonable proce-
dure is established, a good faith effort
by a participant or beneficiary to re-
quest examination of plan documents
will be deemed a request to the plan
administrator for purposes of this para-
graph.
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(i) In the case of a plan not main-
tained according to a collective bar-
gaining agreement, including a plan
maintained by a single employer with
more than one establishment, a mul-
tiple employer plan, and a plan main-
tained by a controlled group of cor-
porations (within the meaning of sec-
tion 1563(a) of the Internal Revenue
Code of 1954 (the Code)), determined
without regard to section 1563(a)(4) and
(e)(3)(C) of the Code), documents shall
be made available for examination in
the principal office of the employer and
at each employer establishment in
which at least 50 participants covered
under a plan are customarily working.
‘“Establishment’ means a single phys-
ical location where business is con-
ducted or where services or industrial
operations are performed. Where em-
ployees are engaged in activities which
are physically dispersed, such as agri-
culture, construction, transportation
and communications, the ‘‘establish-
ment’’ shall be the place to which em-
ployees report each day. When employ-
ees do not usually work at, or report
to, a single establishment—for exam-
ple, traveling salesmen, technicians,
and engineers—the establishment shall
be the location from which the employ-
ees customarily carry out their activi-
ties—for example the field office of an
engineering firm servicing at least 50
participants covered under the plan.

(ii) In the case of a plan maintained
solely by an employee organization,
the plan administrator shall take
measures to ensure that documents are
available for examination at the meet-
ing hall or office of each union local in
which there are at least 50 participants
covered under the plan. Such measures
shall include distributing copies of the
documents to each union local in which
there are at least 50 participants cov-
ered under the plan.

(iii) In the case of a plan maintained
according to a collective bargaining
agreement, including a collectively
bargained single employer plan with
more than one establishment, a collec-
tively bargained multiple employer
plan, and a multiemployer plan which
meets the definition of section 3(37) of
the Act, §2510.3-37 of this chapter, and
section 414(b) of the Internal Revenue
Code of 1954 and 26 CFR 1.414(f) (40 FR
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43034), documents shall be made avail-
able for examination in the principal
office of the employee organization and
at each employer establishment in
which at least 50 participants covered
under the plan are customarily work-
ing. In employment situations where
employees do not usually work at, or
report to, a single establishment, the
plan administrator shall take measures
to ensure that plan documents are
available for examination at the meet-
ing hall or office of each union local in
which there are at least 50 participants
covered under the plan.

(c) Disclosure through electronic media.
(1) Except as otherwise provided by ap-
plicable law, rule or regulation, the ad-
ministrator of an employee benefit
plan furnishing documents through
electronic media is deemed to satisfy
the requirements of paragraph (b)(1) of
this section with respect to an indi-
vidual described in paragraph (c)(2) if:

(i) The administrator takes appro-
priate and necessary measures reason-
ably calculated to ensure that the sys-
tem for furnishing documents—

(A) Results in actual receipt of trans-
mitted information (e.g., using return-
receipt or notice of undelivered elec-
tronic mail features, conducting peri-
odic reviews or surveys to confirm re-
ceipt of the transmitted information);
and

(B) Protects the confidentiality of
personal information relating to the
individual’s accounts and benefits (e.g.,
incorporating into the system meas-
ures designed to preclude unauthorized
receipt of or access to such information
by individuals other than the indi-
vidual for whom the information is in-
tended);

(ii) The electronically delivered docu-
ments are prepared and furnished in a
manner that is consistent with the
style, format and content requirements
applicable to the particular document;

(iii) Notice is provided to each partic-
ipant, beneficiary or other individual,
in electronic or non-electronic form, at
the time a document is furnished elec-
tronically, that apprises the individual
of the significance of the document
when it is not otherwise reasonably
evident as transmitted (e.g., the at-
tached document describes changes in
the benefits provided by your plan) and
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of the right to request and obtain a
paper version of such document; and

(iv) Upon request, the participant,
beneficiary or other individual is fur-
nished a paper version of the electroni-
cally furnished documents.

(2) Paragraph (c)(1) shall only apply
with respect to the following individ-
uals:

(i) A participant who—

(A) Has the ability to effectively ac-
cess documents furnished in electronic
form at any location where the partici-
pant is reasonably expected to perform
his or her duties as an employee; and

(B) With respect to whom access to
the employer’s or plan sponsor’s elec-
tronic information system is an inte-
gral part of those duties; or

(ii) A participant, beneficiary or any
other person entitled to documents
under Title I of the Act or regulations
issued thereunder (including, but not
limited to, an ‘‘alternate payee’ within
the meaning of section 206(d)(3) of the
Act and a ‘“‘qualified beneficiary’ with-
in the meaning of section 607(3) of the
Act) who—

(A) Except as provided in paragraph
(c)(2)(ii) (B) of this section, has affirm-
atively consented, in electronic or non-
electronic form, to receiving docu-
ments through electronic media and
has not withdrawn such consent;

(B) In the case of documents to be
furnished through the Internet or other
electronic communication network,
has affirmatively consented or con-
firmed consent electronically, in a
manner that reasonably demonstrates
the individual’s ability to access infor-
mation in the electronic form that will
be used to provide the information that
is the subject of the consent, and has
provided an address for the receipt of
electronically furnished documents;

(C) Prior to consenting, is provided,
in electronic or non-electronic form, a
clear and conspicuous statement indi-
cating:

(1) The types of documents to which
the consent would apply;

(2) That consent can be withdrawn at
any time without charge;

(3) The procedures for withdrawing
consent and for updating the partici-
pant’s, beneficiary’s or other individ-
ual’s address for receipt of electroni-
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cally furnished documents or other in-
formation;

(4) The right to request and obtain a
paper version of an electronically fur-
nished document, including whether
the paper version will be provided free
of charge; and

(5) Any hardware and software re-
quirements for accessing and retaining
the documents; and

(D) Following consent, if a change in
hardware or software requirements
needed to access or retain electronic
documents creates a material risk that
the individual will be unable to access
or retain electronically furnished docu-
ments:

(1) Is provided with a statement of
the revised hardware or software re-
quirements for access to and retention
of electronically furnished documents;

(2) Is given the right to withdraw
consent without charge and without
the imposition of any condition or con-
sequence that was not disclosed at the
time of the initial consent; and

(3) Again consents, in accordance
with the requirements of paragraph
(¢)(2)(ii)(A) or paragraph (c)(2)(ii)(B) of
this section, as applicable, to the re-
ceipt of documents through electronic
media.

(d) Participant and beneficiary status
for purposes of section 101(a) and 104(b)(1)
of the Act and subpart F of this part. See
§§2510.3-3(d)(1), 2510.3-3(d)(2) and 2520.3-
3(d)(3) of this chapter.

(e) Limitations. This section does not
apply to disclosures required under
provisions of part 2 and part 3 of the
Act over which the Secretary of the
Treasury has interpretative and regu-
latory authority pursuant to Reorga-
nization Plan No. 4 of 1978.

(Approved by the Office of Management and
Budget under control number 1210-0039)

[42 FR 37186, July 19, 1977, as amended at 62
FR 16985, Apr. 8, 1997; 62 FR 36205, July 7,
1997; 67 FR 777, Jan. 7, 2002; 67 FR 17275, Apr.
9, 2002]

§2520.104b-2 Summary plan descrip-
tion.

(a) Obligation to furnish. Under the
authority of sections 104(b)(1) and
104(c) of the Act, the plan adminis-
trator of an employee benefit plan sub-
ject to the provisions of part 1 of title
I shall furnish a copy of the summary
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plan description and a statement of
ERISA rights as provided in §2520.102—
3(t), to each participant covered under
the plan (as defined in §2510.3-3(d)), and
each beneficiary receiving benefits
under a pension plan on or before the
later of:

(1) The date which is 90 days after the
employee becomes a participant, or (in
the case of a beneficiary receiving ben-
efits under a pension plan) within 90
days after he or she first receives bene-
fits, except as provided in §2520.104b-
4(a), or,

(2) Within 120 days after the plan be-
comes subject to part 1 of title I.

(3)(1) A plan becomes subject to part
1 of title I on the first day on which an
employee is credited with an hour of
service under §2530.200b-2 or §2530.200b—
3. Where a plan is made prospectively
effective to take effect after a certain
date or after a condition is satisfied,
the day upon which the plan becomes
subject to part 1 of title I is the day
after such date or condition is satis-
fied. Where a plan is adopted with a
retroactive effective date, the 120 day
period begins on the day after the plan
is adopted. Where a plan is made retro-
actively effective dependent on a con-
dition, the day on which the plan be-
comes subject to part 1 of title I is the
day after the day on which the condi-
tion is satisfied. Where a plan is made
retroactively effective subject to a con-
tingency which may or may not occur
in the future, the day on which the
plan becomes subject to part 1, title I
is the day after the day on which the
contingency occurs.

(ii) Examples: Company A is negoti-
ating the purchase of Company B. On
September 1, 1978, as part of the nego-
tiations, Company A adopts a pension
plan covering the employees of Com-
pany B, contingent on the successful
conclusion of its negotiations to pur-
chase Company B. The plan provides
that it shall take effect on the first day
of the calendar year in which the pur-
chase is concluded. On February 1, 1979,
the negotiations conclude with Com-
pany A’s purchase of Company B. The
plan therefore becomes effective on
February 1, 1979, retroactive to Janu-
ary 1, 1979. The summary plan descrip-
tion must be filed and disclosed no
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later than 120 days after February 1,
1979.

(b) Periods for furnishing updated sum-
mary plan description. (1) For purposes
of the requirement to furnish the up-
dated summary plan description to
each participant and each beneficiary
receiving benefits under the plan (other
than beneficiaries receiving benefits
under a welfare plan) required by sec-
tion 104(b)(1) of the Act, the adminis-
trator of an employee benefit plan
shall furnish such updated summary
plan description no later than 210 days
following the end of the plan year
which occurs five years after the last
date a change in the information re-
quired to be disclosed by section 102 or
29 CFR 2520.102-3 would have been re-
flected in the most recently distributed
summary plan description (or updated
summary plan description) as described
in section 102 of the Act.

(2) In the case of a plan to which no
amendments have been made between
the end of the time period covered by
the last distributed summary plan de-
scription (or updated summary plan de-
scription), described in section 102 of
the Act, and the next occurring appli-
cable date described in paragraph (b)(1)
of this section, for purposes of the re-
quirement to furnish the updated sum-
mary plan description to each partici-
pant, and to each beneficiary receiving
benefits under the plan (other than
beneficiaries receiving benefits under a
welfare plan), required by section
104(b)(1) of the Act, the administrator
of an employee benefit plan shall fur-
nish such updated summary plan de-
scription no later than 210 days fol-
lowing the end of the plan year which
occurs ten years after the last date a
change in the information required to
be disclosed by section 102 or 29 CFR
2520.102-3 would have been reflected in
the most recently distributed summary
plan description (or updated summary
plan description), as described in sec-
tion 102 of the Act.

(c)—(f) [Reserved]

(g) Terminated plans. (1) If, on or be-
fore the date by which a plan is re-
quired to furnish a summary plan de-
scription or updated summary plan de-
scription to participants and pension
plan beneficiaries under this section,
the plan has terminated within the
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meaning of paragraph (g)(2) of this sec-
tion, the administrator of such plan is
not required to furnish to participants
covered under the plan or to bene-
ficiaries receiving benefits under the
plan a summary plan description.

(2) For purposes of this section, a
plan shall be considered terminated if:

(i) In the case of an employee pension
benefit plan, all distributions to par-
ticipants and beneficiaries have been
completed; and

(ii) In the case of an employee wel-
fare benefit plan, no claims can be in-
curred which will result in a liability
of the plan to pay benefits. A claim is
incurred upon the occurrence of the
event or condition from which the
claim arises (whether or not discov-
ered).

(h) [Reserved]

(i) Style and format of the summary
plan description. See §2520.102-2.

(j) Contents of the summary plan de-
scription. See §2520.102-3.

(k) Option for different summary plan
descriptions. See §2520.102—4; §2520.104—
26; and §2520.104-27.

(1) Employee benefit plan—participant
covered under a plan. See §2510.3-3(d).

[42 FR 37187, July 19, 1977, as amended at 45
FR 14032, Mar. 4, 1980; 48 FR 1714, Jan. 14,
1983; 61 FR 33849, 33850, July 1, 1996; 67 FR 7177,
Jan. 7, 2002]

§2520.104b-3 Summary of material
modifications to the plan and
changes in the information re-
quired to be included in the sum-
mary plan description.

(a) The administrator of an employee
benefit plan subject to the provisions
of part 1 of title I of the Act shall, in
accordance with §2520.104b-1(b), furnish
a summary description of any material
modification to the plan and any
change in the information required by
section 102(b) of the Act and §2520.102—
3 of these regulations to be included in
the summary plan description to each
participant covered under the plan and
each beneficiary receiving benefits
under the plan. Except as provided in
paragraph (d) of this section, the plan
administrator shall furnish this sum-
mary, written in a manner calculated
to be understood by the average plan
participant, not later than 210 days
after the close of the plan year in
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which the modification or change was
adopted. This disclosure date is not af-
fected by retroactive application to a
prior plan year of an amendment which
makes a material modification to the
plan; a modification does not occur be-
fore it is adopted. For example, a cal-
endar year plan adopts a modification
in April, 1978. The modification, by its
terms, applies retroactively to the 1977
plan year. A summary description of
the material modification is furnished
on or before July 29, 1979. A plan which
adopts an amendment which makes a
material modification to the plan
which takes effect on a date in the fu-
ture must disclose a summary of that
modification within 210 days after the
close of the plan year in which the
modification or change is adopted.
Under the authority of sections
104(a)(3) and 110 of the Act, a summary
description of a material modification
or change is not required to be dis-
closed if it is rescinded or otherwise
does not take effect. For example, a
calendar year plan adopts a modifica-
tion in June, 1978. The modification, by
its terms, becomes effective beginning
in plan year 1979. Before the beginning
of plan year 1979, the prospective modi-
fication is withdrawn. No summary of
the material modification is required
to be disclosed.

(b) The summary of material modi-
fications to the plan or changes in in-
formation required to be included in
the summary plan description need not
be furnished separately if the changes
or modifications are described in a
timely summary plan description. For
example, a calendar year plan adopts a
material modification on June 3, 1976.
The modification is incorporated in a
summary plan description furnished on
July 15, 1977. No separate summary of
the material modification is furnished.
The plan adopts another material
modification September 15, 1977. A sep-
arate summary of the modification is
furnished on or before July 29, 1978.

(c) The copy of the summary plan de-
scription furnished in accordance with
§§2520.104b-2(a)(1)(i) and  2520.104b—4
shall be acompanied by all summaries
of material modifications or changes in
information required to be included in
the summary plan description which
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have not been incorporated into that
summary plan description.

(d) Special rule for group health plans—
(1) General. Except as provided in para-
graph (d)(2) of this section, the admin-
istrator of a group health plan, as de-
fined in section 733(a)(1) of the Act,
shall furnish to each participant cov-
ered under the plan a summary, writ-
ten in a manner calculated to be under-
stood by the average plan participant,
of any modification to the plan or
change in the information required to
be included in the summary plan de-
scription, within the meaning of para-
graph (a) of this section, that is a ma-
terial reduction in covered services or
benefits not later than 60 days after
the date of adoption of the modifica-
tion or change.

(2) 90-day alternative rule. The admin-
istrator of a group health plan shall
not be required to furnish a summary
of any material reduction in covered
services or benefits within the 60-day
period described in paragraph (d)(1) of
this section to any participant covered
under the plan who would reasonably
be expected to be furnished such sum-
mary in connection with a system of
communication maintained by the plan
sponsor or administrator, with respect
to which plan participants are provided
information concerning their plan, in-
cluding modifications and changes
thereto, at regular intervals of not
more than 90 days and such commu-
nication otherwise meets the disclo-
sure requirements of 29 CFR 2520.104b-
1.

(3) “Material reduction’. (i) For pur-
poses of this paragraph (d), a ‘“‘material
reduction in covered services or bene-
fits”” means any modification to the
plan or change in the information re-
quired to be included in the summary
plan description that, independently or
in conjunction with other contempora-
neous modifications or changes, would
be considered by the average plan par-
ticipant to be an important reduction
in covered services or benefits under
the plan.

(ii) A “‘reduction in covered services
or benefits” generally would include
any plan modification or change that:
eliminates benefits payable under the
plan; reduces benefits payable under
the plan, including a reduction that oc-
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curs as a result of a change in for-
mulas, methodologies or schedules that
serve as the basis for making benefit
determinations; increases premiums,
deductibles, coinsurance, copayments,
or other amounts to be paid by a par-
ticipant or beneficiary; reduces the
service area covered by a health main-
tenance organization; establishes new
conditions or requirements (e.g.,
preauthorization requirements) to ob-
taining services or benefits under the
plan.

(e) Applicability date. Paragraph (d) of
this section is applicable as of the first
day of the first plan year beginning
after June 30, 1997.

(f)-(g) [Reserved]

(Approved by the Office of Management and
Budget under control number 1210-0039)

[42 FR 37188, July 19, 1977, as amended at 62
FR 16985, Apr. 8, 1997; 62 FR 36205, July 7,
1997; 65 FR 70243, Nov. 21, 2000; 66 FR 34994,
July 2, 2001; 67 FR 777, Jan. 7, 2002]

§2520.104b—4 Alternative methods of
compliance for furnishing the sum-
mary plan description and sum-
maries of material modifications of
a pension plan to a retired partici-
pant, a separated participant with
vested benefits, and a beneficiary
receiving benefits.

Under the authority of section 110 of
the Act, in the case of an employee
pension benefit plan—

(a) Summary plan descriptions. A plan
administrator will be deemed to satisfy
the requirements of section 104(b)(1) of
the Act and §2520.104b-2(a) to furnish a
copy of the initial summary plan de-
scription to a retired participant, a
beneficiary receiving benefits, or a sep-
arated participant with vested benefits
(‘“‘vested separated participant’’) if, no
earlier than the date stated in para-
graph (a)(4) of this section,

(1) In the case of a retired participant
or a beneficiary receiving benefits, a
document is furnished which—

(i) Meets the requirements of
§§2520.102-2 and 2520.102-3 except para-
graphs (b)(3), (b)(4), (), (k), (1), (n), (0)
and (p);

(ii) Contains a statement that the
benefit payment presently being re-
ceived by the retired participant or
beneficiary receiving benefits will con-
tinue in the same amount and for the
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period provided in the mode of settle-
ment selected at retirement, and will
not be changed except as described in
paragraph (a)(1)(iii) of this section; and

(iii) Contains a statement describing
any plan provision under which the
present benefit payment may be re-
duced, changed, terminated, forfeited
or suspended;

(2) In the case of a vested separated
participant, a document is furnished
which—

(i) Meets the requirements of
§§2520.102-2 and 2520.102-3 except para-
graphs (b)(3), (b)), (), (1), (n), (0), (P)
and (r);

(ii)(A) If at or after separation, a sep-
arated vested participant was furnished
a statement of the dollar amount of
the vested benefit or the method of
computation of the benefit, includes a
statement that the dollar amount of
the vested benefit was previously fur-
nished and that a copy of the pre-
viously furnished statement of the dol-
lar amount of such vested benefit or
method of computation of the benefit
may be obtained from the plan upon re-
quest;

(B) If the vested separated partici-
pant was not furnished a statement of
the dollar amount of the vested benefit
or the method of computation of the
benefit, the plan furnishes either a
statement of the dollar amount of the
vested benefit, or a statement of the
formula used to determine the dollar
amount of the vested benefit;

(iii) Includes a statement of the form
in which the benefits will be paid and
duration of the payment period or a de-
scription of the optional modes of pay-
ment available under the plan; and

(iv) Includes a statement describing
any plan provision under which a ben-
efit may be reduced, changed, termi-
nated, forfeited or suspended; or

(3)(1) Such retired participant, vested
separated participant, or beneficiary
receiving benefits was furnished with a
copy of a document which—

(A) Satisfies the requirements of sec-
tion 102(a)(1) of the Act and §2520.102-2
(relating to the style and format of the
summary plan description) and
§2520.102-3 (relating to the content of
the summary plan description);

(B) Describes the rights and obliga-
tions under the plan of such retired
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participant, vested separated partici-
pant, or beneficiary receiving benefits
as of the date stated in subparagraph
4

(ii) In the case of a person who re-
tired, became a beneficiary, or sepa-
rated with vested benefits before No-
vember 16, 1977, a document will be
deemed to comply with the require-
ments of paragraph (a)(2)(i) of this sec-
tion if the document omitted only in-
formation described in one or more of
the provisions of §2520.102-3 listed
below, provided that a supplement con-
taining such information, which meets
the requirements of §2520.102-2, is fur-
nished to the retired participant, vest-
ed separated participant, or beneficiary
receiving benefits by November 16, 1977.

(A) Employer identification number
(EIN), as required by §2520.102-3(c);

(B) Type of administration, as re-
quired by §2520.102-3(e);

(C) Name of agent for service of legal
process, as required by §2520.102-3(g);

(D) Names and addresses of trustees,
as required by §2520.102-3(h);

(E) Statement regarding plan termi-
nation insurance as required by
§2520.102-3(m);

(F) Date of the end of the fiscal year,
as required by §2520.102-3(r); or

(G) Statement of ERISA rights, as re-
quired by §2520.102-3(t).

(4) For purposes of this paragraph the
dates are: For a vested separated par-
ticipant, the date of separation; for a
beneficiary, the date on which payment
of benefits commences; and for a re-
tired participant, the date of retire-
ment.

(b) Updated summary plan descriptions.
A copy of an updated summary plan de-
scription need not be furnished as pre-
scribed in section 104(b)(1) of the Act
and §2520.104b-2(b) to a retired partici-
pant, vested separated participant, or a
beneficiary receiving benefits if—

(1)) On or after the date stated in
paragraph (b)(1)(ii) of this section, the
retired participant, vested separated
participant, or beneficiary is furnished
with a copy of the most recent sum-
mary plan description and a copy of
any summaries of material modifica-
tions not incorporated in such sum-
mary plan description;
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(ii) For purposes of paragraph (b)(1)(i)
of this section the dates are: for a re-
tired participant, the date of retire-
ment; for a vested separated partici-
pant, the date of separation; and for a
beneficiary, the date on which payment
of benefits commences;

(2) No latter than the date on which
an updated summary plan description
is furnished to participants and bene-
ficiaries as prescribed by section
104(b)(1) of the Act and §2520.104b—2(b),
a retired participant, vested separated
participant, or beneficiary receiving
benefits is furnished a notice con-
taining the following:

(i) A statement that the benefit
rights of such retired participant, vest-
ed separated participant, or beneficiary
receiving benefits are set forth in the
earlier summary plan description and
any subsequently furnished summaries
of material modifications (see para-
graph (c¢)), and

(ii) A statement that such retired
participant, vested separated partici-
pant, or beneficiary receiving benefits
may obtain a copy of the earlier sum-
mary plan description and summaries
of material modifications described in
paragraph (b)(2)(i) of this section, and
the updated summary plan description,
without charge, upon request, from the
plan administrator; and

(3) The plan administrator furnishes
a copy of the documents described in
paragraph (b)(2)(ii) of this section to
such retired participant, vested sepa-
rated participant or beneficiary, with-
out charge, upon request.

(c) Summary of material modifications
or changes. A summary description of a
material modification to the plan or a
change in the information required to
be included in the summary plan de-
scription need not be furnished to a re-
tired participant, a vested separated
participant or a beneficiary receiving
benefits under the plan, within the
time prescribed in section 104(b)(1) of
the Act and §2520.104b-3 for furnishing
summary descriptions of such modi-
fications and changes, if the material
modification or change in no way af-
fects such retired participant’s, vested
separated participant’s, or bene-
ficiary’s rights under the plan. For ex-
ample, a change in trustees is informa-
tion which such a person may need to

§2520.104b-10

know in order to make inquiries about
his or her rights expeditiously, and
hence must be furnished. On the other
hand, a modification in benefits under
the plan to which such retired partici-
pant, vested separated participant, or
beneficiary had not at any time been
entitled (and would not in the future be
entitled) would not affect his or her
rights and hence need not be furnished.
If such retired participant, vested sepa-
rated participant, or beneficiary re-
quests a copy of a summary description
of a material modification or a change
which was not furnished, the plan ad-
ministrator shall furnish the copy,
without charge.

[45 FR 14032, Mar. 4, 1980, as amended at 61
FR 33850, July 1, 1996]

§2520.104b-10 Summary
port.

(a) Obligation to furnish. Except as
otherwise provided in paragraph (g) of
this section, the administrator of any
employee benefit plan shall furnish an-
nually to each participant of such plan
and to each beneficiary receiving bene-
fits under such plan (other than bene-
ficiaries under a welfare plan) a sum-
mary annual report conforming to the
requirements of this section. Such fur-
nishing of the summary annual report
shall take place in accordance with the
requirements of §2520.104b-1 of this
part.

(b) [Reserved]

(c) When to furnish. Except as other-
wise provided in this paragraph (c), the
summary annual report required by
paragraph (a) of this section shall be
furnished within nine months after the
close of the plan year.

(1) In the case of a welfare plan de-
scribed in §2520.104-43 of this part, such
furnishing shall take place within 9
months after the close of the fiscal
year of the trust or other entity which
files the annual report under
§2520.104a—-6 of this part.

(2) When an extension of time in
which to file an annual report has been
granted by the Internal Revenue Serv-
ice, such furnishing shall take place
within 2 months after the close of the
period for which the extension was
granted.

(d) Contents, style and format. Except
as otherwise provided in this paragraph

Annual Re-

467



§2520.104b-10

(d), the summary annual report fur-
nished to participants and beneficiaries
of an employee pension benefit plan
pursuant to this section shall consist
of a completed copy of the form pre-
scribed in paragraph (d)(3) of this sec-
tion, and the summary annual report
furnished to participants and bene-
ficiaries of an employee welfare benefit
plan pursuant to this section shall con-
sist of a completed copy of the form
prescribed in paragraph (d)(4) of this
section. The information used to com-
plete the form shall be based upon in-
formation contained in the most recent
annual report of the plan which is re-
quired to be filed in accordance with
section 104(a)(1) of the Act.

(1) Any portion of the forms set forth
in this paragraph (d) which is not ap-
plicable to the plan to which the sum-
mary annual report relates, or which
would require information which is not
required to be reported on the annual
report of that plan, may be omitted.

(2) Where the plan administrator de-
termines that additional explanation of
any information furnished pursuant to
this paragraph (d) is necessary to fairly
summarize the annual report, such ex-
planation shall be set forth following
the completed form required by this
paragraph (d) and shall be headed,
‘“Additional Explanation.”

(3) Form for Summary Annual Report
Relating to Pension Plans.

SUMMARY ANNUAL REPORT FOR (NAME OF
PLAN)

This is a summary of the annual report for
(name of plan and EIN) for (period covered
by this report). The annual report has been
filed with the Pension and Welfare Benefits
Administration, as required under the Em-
ployee Retirement Income Security Act of
1974 (ERISA).

Basic Financial Statement

Benefits under the plan are provided by (in-
dicate funding arrangements). Plan expenses
were ($ ). These expenses included ($ )
in administrative expenses and ($ ) in ben-
efits paid to participants and beneficiaries,
and ($ ) in other expenses. A total of ( )
persons were participants in or beneficiaries
of the plan at the end of the plan year, al-
though not all of these persons had yet
earned the right to receive benefits.

[If the plan is funded other than solely by al-
located insurance contracts:]
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The value of plan assets, after subtracting
liabilities of the plan, was ($ ) as of (the
end of the plan year), compared to ($ ) as
of (the beginning of the plan year). During
the plan year the plan experienced an (in-
crease) (decrease) in its net assets of ($ )
This (increase) (decrease) includes unrealized
appreciation or depreciation in the value of
plan assets; that is, the difference between
the value of the plan’s assets at the end of
the year and the value of the assets at the
beginning of the year or the cost of assets
acquired during the year. The plan had total
income of ($ ), including employer con-
tributions of ($ ), employee contributions
of ($ ), (gains) (losses) of ($ ), from the
sale of assets, and earnings from investments
of (§ ).

[If any funds are used to purchase allocated
insurance contracts:]

The plan has (a) contract(s) with (name
of insurance carrier(s)) which allocate(s)
funds toward (state whether individual
policies, group deferred annuities or other).
The total premiums paid for the plan year
ending (date) were ($ ).

Minimum Funding Standards

[If the plan is a defined benefit plan:]

An actuary’s statement shows that
(enough money was contributed to the plan
to keep it funded in accordance with the
minimum funding standards of ERISA)
(not enough money was contributed to the
plan to keep it funded in accordance with
the mimimum funding standards of ERISA.
The amount of the deficit was § ).

[If the plan is a defined contribution plan
covered by funding requirements:]

(Enough money was contributed to the
plan to keep it funded in accordance with
the minimum funding standards of ERISA)
(Not enough money was contributed to the
plan to keep it funded in accordance with
the minimum funding standards of ERISA.
The amount of the deficit was $ ).

Your Rights to Additional Information

You have the right to receive a copy of the
full annual report, or any part thereof, on re-
quest. The items listed below are included in
that report: [Note—list only those items
which are actually included in the latest an-
nual report]

1. an accountant’s report;

2. financial information and information
on payments to service providers;

3. assets held for investment;

4. fiduciary information, including non-ex-
empt transactions between the plan and par-
ties-in-interest (that is, persons who have
certain relationships with the plan);

5. loans or other obligations in default or
classified as uncollectible;
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6. leases in default or classified as
uncollectible;

7. transactions in excess of 5 percent of the
plan assets;

8. insurance information including sales
commissions paid by insurance carriers;

9. information regarding any common or
collective trusts, pooled separate accounts,
master trusts or 103-12 investment entities
in which the plan participates, and

10. actuarial information regarding the
funding of the plan.

To obtain a copy of the full annual report, or
any part thereof, write or call the office of
(name), who is (state title: e.g., the plan ad-
ministrator), (business address and telephone
number). The charge to cover copying costs
will be ($ ) for the full annual report, or ($
) per page for any part thereof.

You also have the right to receive from the
plan administrator, on request and at no
charge, a statement of the assets and liabil-
ities of the plan and accompanying notes, or
a statement of income and expenses of the
plan and accompanying notes, or both. If you
request a copy of the full annual report from
the plan administrator, these two state-
ments and accompanying notes will be in-
cluded as part of that report. The charge to
cover copying costs given above does not in-
clude a charge for the copying of these por-
tions of the report because these portions are
furnished without charge.

You also have the legally protected right to
examine the annual report at the main office
of the plan ( address ), (at
any other location where the report is avail-
able for examination), and at the U.S. De-
partment of Labor in Washington, D.C., or to
obtain a copy from the U.S. Department of
Labor upon payment of copying costs. Re-
quests to the Department should be ad-
dressed to: Public Disclosure Room, Room
N-1513, Employee Benefits Security Adminis-
tration, U.S. Department of Labor, 200 Con-
stitution Avenue, N.W., Washington, D.C.
20210.

(4) Form for Summary Annual Report
Relating to Welfare Plans.

SUMMARY ANNUAL REPORT FOR (NAME OF
PLAN)

This is a summary of the annual report of
the (name of plan, EIN and type of welfare
plan) for (period covered by this report). The
annual report has been filed with the Em-
ployee Benefits Security Administration, as
required under the Employee Retirement In-
come Security Act of 1974 (ERISA).

[If any benefits under the plan are provided
on an uninsured basis:]

(Name of sponsor) has committed itself to
pay (all, certain) (state type of) claims in-
curred under the terms of the plan.
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[If any of the funds are used to purchase in-
surance contracts:]

Insurance Information

The plan has (a) contract(s) with (name of
insurance carrier(s)) to pay (all, certain)
(state type of) claims incurred under the
terms of the plan. The total premiums paid
for the plan year ending (date) were
$ ).

[If applicable add:]

Because (it is a) (they are) so called ‘‘expe-
rience-rated’’ contract(s), the premium costs
are affected by, among other things, the
number and size of claims. Of the total insur-
ance premiums paid for the plan year ending
(date), the premiums paid under such ‘‘expe-
rience-rated’ contract(s) were ($ ) and the
total of all benefit claims paid under the(se)
experience-rated contract(s) during the plan
year was ($ ).

[If any funds of the plan are held in trust or
in a separately maintained fund:]

Basic financial statement

The value of plan assets, after subtracting
liabilities of the plan, was ($ ) as of (the
end of plan year), compared to ($ ) as of
(the beginning of the plan year). During the
plan year the plan experienced an (increase)
(decrease) in its net assets of
($ ). This (increase) (decrease) includes
unrealized appreciation and depreciation in
the value of plan assets; that is, the dif-
ference between the value of the plan’s as-
sets at the end of the year and the value of
the assets at the beginning of the year or the
cost of assets acquired during the year. Dur-
ing the plan year, the plan had total income
of ($ ) including employer contributions
of ($ ), employee contributions of ($ ),
realized (gains) (losses) of ($ ) from the
sale of assets, and earnings from investments
of ($ ). Plan expenses were ($ ). These
expenses included ($ ) in administrative
expenses, ($ ) in benefits paid to partici-
pants and beneficiaries, and ($ ) in other
expenses.

Your Rights to Additional Information

You have the right to receive a copy of the
full annual report, or any part thereof, on re-
quest. The items listed below are included in
that report: [Note—list only those items
which are actually included in the latest an-
nual report].

1. an accountant’s report;

2. financial information and information
on payments to service providers;

3. assets held for investment;

4. fiduciary information, including non-ex-
empt transactions between the plan and par-
ties-in-interest (that is, persons who have
certain relationships with the plan);
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5. loans or other obligations in default or
classified as uncollectible;

6. leases in default or
uncollectible;

7. transactions in excess of 5 percent of the
plan assets;

8. insurance information including sales
commissions paid by insurance carriers; and

9. information regarding any common or
collective trusts, pooled separate accounts,
master trusts or 103-12 investment entities
in which the plan participates.
To obtain a copy of the full annual report, or
any part thereof, write or call the office of
(name), who is (state title: e.g., the plan ad-
ministrator), (business address and telephone
number). The charge to cover copying costs
will be ($ ) for the full annual report, or ($
) per page for any part thereof.

You also have the right to receive from the
plan administrator, on request and at no
charge, a statement of the assets and liabil-
ities of the plan and accompanying notes, or
a statement of income and expenses of the
plan and accompanying notes, or both. If you
request a copy of the full annual report from
the plan administrator, these two state-
ments and accompanying notes will be in-
cluded as part of that report. The charge to
cover copying costs given above does not in-
clude a charge for the copying of these por-
tions of the report because these portions are
furnished without charge.

You also have the legally protected right to
examine the annual report at the main office
of the plan (address), (at any other location
where the report is available for examina-
tion), and at the U.S. Department of Labor
in Washington, D.C. or to obtain a copy from
the U.S. Department of Labor upon payment
of copying costs. Requests to the Depart-
ment should be addressed to: Public Disclo-
sure Room, Room N-1513, Employee Benefits
Security Administration, U.S. Department
of Labor, 200 Constitution Avenue, N.W.,
Washington, D.C. 20210.

(e) Foreign languages. In the case of
either—

(1) A plan which covers fewer than
100 participants at the beginning of a
plan year in which 25 percent or more
of all plan participants are literate
only in the same non-English language;
or

(2) A plan which covers 100 or more
participants in which 500 or more par-

classified as
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ticipants or 10 percent or more of all
plan participants, whichever is less, are
literate only in the same non-English
language—

The plan administrator for such plan
shall provide these participants with
an English-language summary annual
report which prominently displays a
notice, in the non-English language
common to these participants, offering
them assistance. The assistance pro-
vided need not involve written mate-
rials, but shall be given in the non-
English language common to these par-
ticipants. The notice offering assist-
ance shall clearly set forth any proce-
dures participants must follow to ob-
tain such assistance.

(f) Furnishing of additional documents
to participants and beneficiaries. A plan
administrator shall promptly comply
with any request by a participant or
beneficiary for additional documents
made in accordance with the proce-
dures or rights described in paragraph
(d) of this section.

(g) Exemptions. Notwithstanding the
provisions of this section, a summary
annual report is not required to be fur-
nished with respect to the following:

(1) A totally unfunded welfare plan
described in 29 CFR 2520.104-44(b)(1)(i);

(2) A welfare plan which meets the
requirements of 29 CFR 2520.104-20(b);

(3) An apprenticeship or other train-
ing plan which meets the requirements
of 29 CFR 2520.104-22;

(4) A pension plan for selected em-
ployees which meets the requirements
of 29 CFR 2520.104-23;

(5) A welfare plan for selected em-
ployees which meets the requirements
of 29 CFR 2520.104-24;

(6) A day care center referred to in 29
CFR 2520.104-25;

(7Y A dues financed welfare plan
which meets the requirements of 29
CFR 2520.104-26; and

(8) A dues financed pension plan
which meets the requirements of 29
CFR 2520.104-27.

APPENDIX TO §2520.1048—10.—THE SUMMARY ANNUAL REPORT (SAR) UNDER ERISA: A CROSS-
REFERENCE TO THE ANNUAL REPORT

SAR item Form 5500 large plan filer Form 5500 small plan filer Form 5500-SF filer line
line items line items items
A. PENSION PLAN:
1. Funding arrangement ...... Form 5500-9a ........ccccceuenen SaAME ..o Not applicable.
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APPENDIX TO §2520.1048—10.—THE SUMMARY ANNUAL REPORT (SAR) UNDER ERISA: A CROSS-
REFERENCE TO THE ANNUAL REPORT—Continued

SAR item

Form 5500 large plan filer

Form 5500 small plan filer

Form 5500-SF filer line

line items line items items
2. Total plan expenses ........ Sch. H-2j .... Sch. I-2j ... Line 8h.
3. Administrative expenses .. | Sch. H-2i(5) Sch. I-2h ... Line 8f.
4. Benefits paid ... | Sch. H-2e(4) ...cccoevvriiens Sch. I-2e ... Line 8d.
5. Other expenses .. Sch. H-Subtract the sum of | Sch. I-2i .... Line 8g.
2e(4) & 2i(5) from 2j.
. Total participants ............. Form 5500-6f Same Line 5b.

~N o

. Value of plan assets (net):
a. End of plan year.
b. Beginning of plan
year.
. Change in net assets .......

©

©

. Total income ....

a. Employe
tributions.

b. Employee con-
tributions.

c. Gains (losses)
from sale of as-
sets.

d. Earnings from in-
vestments.

10. Total insurance pre-
miums.

11. Unpaid minimum re-
quired contribution (S-E
plans) or Funding defi-
ciency (ME plans):.

a. S-E Defined

benefit plans.

b. ME Defined ben-

efit plans.
c. Defined contribu-

tion plans.

B. WELFARE PLAN

1. Name of insurance carrier
2. Total (experience rated
and non-experienced

rated) insurance premiums.

3. Experience
miums.
4. Experience rated claims ..
5. Value of plan assets (net):
a. End of plan year.
b. Beginning of plan
year.
6. Change in net assets .......

rated pre-

7. Total income

a. Employer con-
tributions.

b. Employee con-
tributions.

c. Gains (losses)
from sale of as-
sets.

d. Earnings from in-
vestments.

8. Total plan expenses
9. Administrative expenses ..
10. Benefits paid
11. Other expenses

Sch. H-11 [Col. (b)] ...
Sch. H-11[Col. (@)] ....cvevueee
Sch. H-Subtract 11 [Col.

(a)] from 11 [Col. (b)].
Sch. H-2d ...

Sch. H-2a(1)(A) a(
applicable.

Sch. H-2a(1)(B) & 2a(2) if
applicable.

Sch. H-2b(4)(C) ...

Sch. H-Subtract the sum of
2a(3), 2b(4)(C) and 2c
from 2d.

Total of all Schs. A—6b .......

Sch. SB-39

Sch. MB-10 .....ccccceviniiiiicans
Sch. R-6c, if more than
Zero.

All Schs. A-1(a) ...
All Schs. A-Sum of
and 10a.

All Schs. A-9a(1)

All Schs. A-9b(4)
Sch. H-11 [Col. (b)] ..

Sch. H=11 [Col. ()] ...covevunvee

Sch. H-Subtract 11 [Col.
(a)] from 11 [Col. (b)].

Sch. H-2d ..o

Sch. H-2a(1)(A) & 2a(2) if
applicable.

Sch. H-2a(1)(B) & 2a(2) if
applicable.

Sch. H-2b(4)(C)

Sch. H-Subtract the sum of
2a(3), 2b(4)(C) and 2¢
from 2d.

Sch. H-2j

Sch. H-2i(5) ...

Sch. H-2e(4) ..

Sch. H-Subtract the sum o
2e(4) & 2i(5) from 2j.

Sch. I-1c [Col. (b)] ..

Sch. I-1c [Col. (a)]

Sch. |-Subtract 1c [Col. (a)
from Col. (b)].

Sch. I-2d ...
Sch. I-2a(1) app
cable.

Sch. 1-2a(2) & 2b if appli-
cable.
Not applicable ...

Sch. I-2¢

Same
Sch. I-1c [Col. (b)] ..

Sch. I-1c [Col. (a)]

Sch. |-Subtract 1c [Col. (a)]
from 1c [Col. (b)].

Sch. I-2d

Sch. |-2a(1) & 2b if appli-
cable.

Sch. I-2a(2) & 2b if appli-
cable.

Not applicable ...........ccccoce.

Sch. I-2¢c

Sch. I-2i ...

Line 7c [Col. (b)].

Line 7c [Col. (a)].

Line 7c—Subtract Col. (a)
from Col. (b).

Line 8c.

Line 8a(1) if applicable.

Line 8a(2) & 8a(3) if appli-

cable.
Not applicable.

Line 8b.

Not applicable.

Same.

Not applicable.
Line 12d.

Not applicable.
Not applicable.

Not applicable.

Not applicable.
Line 7c [Col. (b)].

Line 7c [Col. (a)].

Line 7c—Subtract [Col. (a)]
from 7c [Col. (b)].

Line 8c

Line 8a(1) if applicable.

Line 8a(2) if applicable.

Not applicable.

Line 8b.

Line 8h.
Line 8f.
Line 8d.
Line 8g.

[44 FR 19403, Apr. 3, 1979, as amended at 44 FR 31640, June 1, 1979; 47 FR 31873, July 23, 1982;
54 FR 8629, Mar. 1, 1989; 66 FR 21085, Apr. 19, 2000; 656 FR 35568, June 5, 2000; 68 FR 16400, Apr.
3, 2003; 72 FR 64729, Nov. 16, 2007]
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§2520.104b-30 Charges for documents.

(a) Application. The plan adminis-
trator of an employee benefit plan may
impose a reasonable charge to cover
the cost of furnishing to participants
and beneficiaries upon their written re-
quest as required under section
104(b)(4) of the Act, copies of the fol-
lowing information, statements or doc-
uments: The latest updated summary
plan description, and the latest annual
report, any terminal report, the bar-
gaining agreement, trust agreement,
contract, or other instruments under
which the plan is established or oper-
ated. No charge may be assessed for
furnishing information, statements or
documents as required by other provi-
sions of the Act, which include, in part
1 of title I, sections 104(b)(1), (2), (3) and
(c) and 105(a) and (c).

(b) Reasonableness. The charge as-
sessed by the plan administrator to
cover the costs of furnishing docu-
ments is reasonable if it is equal to the
actual cost per page to the plan for the
least expensive means of acceptable re-
production, but in no event may such
charge exceed 25 cents per page. For ex-
ample, if a plan printed a large number
of pamphlets at $1.00 per 50-page pam-
phlet, the actual cost of reproduction
for the entire pamphlet ($1.00) would be
equal to 2 cents per page. If only one
page of such a pamphlet were re-
quested, the actual cost of providing
that page from the printed copy would
be $1.00, since the copy would no longer
be complete. In such a case, the least
expensive means of acceptable repro-
duction would be individually repro-
ducing the page requested at a charge
of no more than 25 cents. On the other
hand, if six pages of the same plan doc-
ument were requested and each page
cost 20 cents to be reproduced, the ac-
tual cost of providing those pages
would be $1.20. In such a case, if a
printed copy is available, the least ex-
pensive means of acceptable reproduc-
tion would be to use pages from the
printed copy at a charge of no more
than $1.00. No other charge for fur-
nishing documents, such as handling or
postage charges, will be deemed rea-
sonable. The plan administrator shall
provide information to a plan partici-
pant or beneficiary, upon request,
about the charge that would be made

29 CFR Ch. XXV (7-1-08 Edition)

to provide a copy of material described
in this paragraph.

[41 FR 16964, Apr. 23, 1976, as amended at 41
FR 37575, Sept. 7, 1976]

Subpart G—Recordkeeping
Requirements

§2520.107-1 Use of electronic media
for maintenance and retention of
records.

(a) Scope and purpose. Sections 107
and 209 of the Employee Retirement In-
come Security Act of 1974, as amended
(ERISA), contain certain requirements
relating to the maintenance of records
for reporting and disclosure purposes
and for determining the pension bene-
fits to which participants and bene-
ficiaries are or may become entitled.
This section provides standards appli-
cable to both pension and welfare plans
concerning the use of electronic media
for the maintenance and retention of
records required to be kept under sec-
tions 107 and 209 of ERISA.

(b) General requirements. The record
maintenance and retention require-
ments of sections 107 and 209 of ERISA
are satisfied when using electronic
media if:

(1) The electronic recordkeeping sys-
tem has reasonable controls to ensure
the integrity, accuracy, authenticity
and reliability of the records kept in
electronic form;

(2) The electronic records are main-
tained in reasonable order and in a safe
and accessible place, and in such man-
ner as they may be readily inspected or
examined (for example, the record-
keeping system should be capable of in-
dexing, retaining, preserving, retriev-
ing and reproducing the electronic
records);

(3) The electronic records are readily
convertible into legible and readable
paper copy as may be needed to satisfy
reporting and disclosure requirements
or any other obligation under Title I of
ERISA;

(4) The electronic recordkeeping sys-
tem is not subject, in whole or in part,
to any agreement or restriction that
would, directly or indirectly, com-
promise or limit a person’s ability to
comply with any reporting and disclo-
sure requirement or any other obliga-
tion under Title I of ERISA; and
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(6) Adequate records management
practices are established and imple-
mented (for example, following proce-
dures for 1labeling of electronically
maintained or retained records, pro-
viding a secure storage environment,
creating back-up electronic copies and
selecting an off-site storage location,
observing a quality assurance program
evidenced by regular evaluations of the
electronic recordkeeping system in-
cluding periodic checks of electroni-
cally maintained or retained records,
and retaining paper copies of records
that cannot be clearly, accurately or
completely transferred to an electronic
recordkeeping system).

(c) Legibility and readability. All elec-
tronic records must exhibit a high de-
gree of legibility and readability when
displayed on a video display terminal
or other method of electronic trans-

§2520.107-1

mission and when reproduced in paper
form. The term ‘‘legibility” means the
observer must be able to identify all
letters and numerals positively and
quickly to the exclusion of all other
letters or numerals. The term ‘‘read-
ability’”” means that the observer must
be able to recognize a group of letters
or numerals as words or complete num-
bers.

(d) Disposal of original paper records.
Original paper records may be disposed
of any time after they are transferred
to an electronic recordkeeping system
that complies with the requirements of
this section, except such original
records may not be discarded if the
electronic record would not constitute
a duplicate or substitute record under
the terms of the plan and applicable
federal or state law.

[67 FR 17275, Apr. 9, 2002]

473



