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H.R.5835

Omnibus Budget Reconciliation Act of 1990 (Enrolled as Agreed to or Passed by Both House
and Senate)

SEC. 11813. ELIMINATION OF EXPIRED OR OBSOLETE INVESTMENT TAX
CREDIT PROVISIONS.

(a) GENERAL RULE- Subpart E of part IV of subchapter A of chapter 1 is amended to read as
follows:

“Subpart E--Rules for Computing Investment Credit

~Sec. 46. Amount of credit.
~Sec. 47. Rehabilitation credit.
~Sec. 48. Energy credit; reforestation credit.
~Sec. 49. At-risk rules.

~Sec. 50. Other special rules.

“SEC. 46. AMOUNT OF CREDIT.
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For purposes of section 38, the amount of the investment credit determined under this section for any
taxable year shall be the sum of--

83 So in original. Probably should be ~For'.
~ (1) the rehabilitation credit,
~(2) the energy credit, and

~(3) the reforestation credit.
“SEC. 47. REHABILITATION CREDIT.

~(a) GENERAL RULE- For purposes of section 46, the rehabilitation credit for any taxable year is
the sum of--

~(1) 10 percent of the qualified rehabilitation expenditures with respect to any qualified
rehabilitated building other than a certified historic structure, and

~(2) 20 percent of the qualified rehabilitation expenditures with respect to any certified
historic structure.

~(b) WHEN EXPENDITURES TAKEN INTO ACCOUNT-

(1) IN GENERAL- Qualified rehabilitation expenditures with respect to any qualified
rehabilitated building shall be taken into account for the taxable year in which such
qualified rehabilitated building is placed in service.
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~(2) COORDINATION WITH SUBSECTION (d)- The amount which would (but for this
paragraph) be taken into account under paragraph (1) with respect to any qualified
rehabilitated building shall be reduced (but not below zero) by any amount of qualified
rehabilitation expenditures taken into account under subsection (d) by the taxpayer or a
predecessor of the taxpayer (or, in the case of a sale and leaseback described in section 50
(2)(2)(C), by the lessee), to the extent any amount so taken into account has not been
required to be recaptured under section 50(a).

~(c) DEFINITIONS- For purposes of this section--
~(1) QUALIFIED REHABILITATED BUILDING-

“(A) IN GENERAL- The term ~qualified rehabilitated building' means any building
(and its structural components) if--

~(i) such building has been substantially rehabilitated,

~(ii) such building was placed in service before the beginning of the
rehabilitation,

~(iii) in the case of any building other than a certified historic structure, in the
rehabilitation process--

~ (1) 50 percent or more of the existing external walls of such building are
retained in place as external walls,

~(I) 75 percent or more of the existing external walls of such building are
retained in place as internal or external walls, and

(1) 75 percent or more of the existing internal structural framework of
such building is retained in place, and

~(iv) depreciation (or amortization in lieu of depreciation) is allowable with
respect to such building.

~(B) BUILDING MUST BE FIRST PLACED IN SERVICE BEFORE 1936- In the case of a
building other than a certified historic structure, a building shall not be a qualified
rehabilitated building unless the building was first placed in service before 1936.

~(C) SUBSTANTIALLY REHABILITATED DEFINED-

~(i) IN GENERAL- For purposes of subparagraph (A)(i), a building shall be
treated as having been substantially rehabilitated only if the qualified
rehabilitation expenditures during the 24-month period selected by the taxpayer
(at the time and in the manner prescribed by regulation) and ending with or
within the taxable year exceed the greater of--

~ (1) the adjusted basis of such building (and its structural components), or
~ (1) $5,000.

The adjusted basis of the building (and its structural components) shall be
determined as of the beginning of the 1st day of such 24-month period, or of
the holding period of the building, whichever is later. For purposes of the
preceding sentence, the determination of the beginning of the holding period
shall be made without regard to any reconstruction by the taxpayer in
connection with the rehabilitation.




~(ii) SPECIAL RULE FOR PHASED REHABILITATION- In the case of any
rehabilitation which may reasonably be expected to be completed in phases set
forth in architectural plans and specifications completed before the rehabilitation
begins, clause (i) shall be applied by substituting ~60-month period' for ~24-
month period'.

~(iii) LESSEES- The Secretary shall prescribe by regulation rules for applying
this subparagraph to lessees.

~ (D) RECONSTRUCTION- Rehabilitation includes reconstruction.
~(2) QUALIFIED REHABILITATION EXPENDITURE DEFINED-

“(A) IN GENERAL- The term ~qualified rehabilitation expenditure' means any amount
properly chargeable to capital account--

~ (i) for property for which depreciation is allowable under section 168 and
which is--

~ () nonresidential real property,
~ (1) residential rental property,
~ (1) real property which has a class life of more than 12.5 years, or

~(IV) an addition or improvement to property described in subclause (1),
(I, or (1), and

~(ii) in connection with the rehabilitation of a qualified rehabilitated building.

~(B) CERTAIN EXPENDITURES NOT INCLUDED- The term ~qualified rehabilitation
expenditure' does not include--

~(i) STRAIGHT LINE DEPRECIATION MUST BE USED- Any expenditure with
respect to which the taxpayer does not use the straight line method over a
recovery period determined under subsection (c) or (g) of section 168. The
preceding sentence shall not apply to any expenditure to the extent the
alternative depreciation system of section 168(g) applies to such expenditure by
reason of subparagraph (B) or (C) of section 168(g)(1).

~(ii) COST OF ACQUISITION- The cost of acquiring any building or interest
therein.

~(iii) ENLARGEMENTS- Any expenditure attributable to the enlargement of an
existing building.

~(iv) CERTIFIED HISTORIC STRUCTURE, ETC- Any expenditure attributable to
the rehabilitation of a certified historic structure or a building in a registered
historic district, unless the rehabilitation is a certified rehabilitation (within the
meaning of subparagraph (C)). The preceding sentence shall not apply to a
building in a registered historic district if--

~ (1) such building was not a certified historic structure,

~ (1) the Secretary of the Interior certified to the Secretary that such
building is not of historic significance to the district, and




~ (1) if the certification referred to in subclause (I1) occurs after the
beginning of the rehabilitation of such building, the taxpayer certifies to
the Secretary that, at the beginning of such rehabilitation, he in good faith
was not aware of the requirements of subclause (II).

~(v) TAX-EXEMPT USE PROPERTY-

() IN GENERAL- Any expenditure in connection with the rehabilitation of
a building which is allocable to the portion of such property which is (or
may reasonably be expected to be) tax-exempt use property (within the
meaning of section 168(h)).

~(I1) CLAUSE NOT TO APPLY FOR PURPOSES OF PARAGRAPH (1)(C)- This
clause shall not apply for purposes of determining under paragraph (1)(C)
whether a building has been substantially rehabilitated.

~(vi) EXPENDITURES OF LESSEE- Any expenditure of a lessee of a building if,
on the date the rehabilitation is completed, the remaining term of the lease
(determined without regard to any renewal periods) is less than the recovery
period determined under section 168(c).

~(C) CERTIFIED REHABILITATION- For purposes of subparagraph (B), the term
~certified rehabilitation' means any rehabilitation of a certified historic structure
which the Secretary of the Interior has certified to the Secretary as being consistent
with the historic character of such property or the district in which such property is
located.

~(D) NONRESIDENTIAL REAL PROPERTY; RESIDENTIAL RENTAL PROPERTY; CLASS
LIFE- For purposes of subparagraph (A), the terms ~nonresidential real property,’
“residential rental property,' and ~class life' have the respective meanings given such
terms by section 168.

~(3) CERTIFIED HISTORIC STRUCTURE DEFINED-

“(A) IN GENERAL- The term ~certified historic structure' means any building (and its
structural components) which--

~(i) is listed in the National Register, or

~ (i) is located in a registered historic district and is certified by the Secretary of
the Interior to the Secretary as being of historic significance to the district.

~(B) REGISTERED HISTORIC DISTRICT- The term ~registered historic district' means-

~(i) any district listed in the National Register, and
~(ii) any district--

~ () which is designated under a statute of the appropriate State or local
government, if such statute is certified by the Secretary of the Interior to
the Secretary as containing criteria which will substantially achieve the
purpose of preserving and rehabilitating buildings of historic significance to
the district, and




~ (1) which is certified by the Secretary of the Interior to the Secretary as
meeting substantially all of the requirements for the listing of districts in
the National Register.

~(d) PROGRESS EXPENDITURES-

~(1) IN GENERAL- In the case of any building to which this subsection applies, except as
provided in paragraph (3)--

~(A) if such building is self-rehabilitated property, any qualified rehabilitation
expenditure with respect to such building shall be taken into account for the taxable
year for which such expenditure is properly chargeable to capital account with respect
to such building, and

~(B) if such building is not self-rehabilitated property, any qualified rehabilitation
expenditure with respect to such building shall be taken into account for the taxable
year in which paid.

~(2) PROPERTY TO WHICH SUBSECTION APPLIES-

~“(A) IN GENERAL- This subsection shall apply to any building which is being
rehabilitated by or for the taxpayer if--

~ (i) the normal rehabilitation period for such building is 2 years or more, and

~(ii) it is reasonable to expect that such building will be a qualified rehabilitated
building in the hands of the taxpayer when it is placed in service.

Clauses (i) and (ii) shall be applied on the basis of facts known as of the close of the
taxable year of the taxpayer in which the rehabilitation begins (or, if later, at the
close of the first taxable year to which an election under this subsection applies).

~(B) NORMAL REHABILITATION PERIOD- For purposes of subparagraph (A), the term
“normal rehabilitation period' means the period reasonably expected to be required
for the rehabilitation of the building--

~ (i) beginning with the date on which physical work on the rehabilitation begins
(or, if later, the first day of the first taxable year to which an election under this
subsection applies), and

~(ii) ending on the date on which it is expected that the property will be
available for placing in service.

~(3) SPECIAL RULES FOR APPLYING PARAGRAPH (1)- For purposes of paragraph (1)--

~“(A) COMPONENT PARTS, ETC- Property which is to be a component part of, or is
otherwise to be included in, any building to which this subsection applies shall be
taken into account--

~(i) at a time not earlier than the time at which it becomes irrevocably devoted
to use in the building, and

~(ii) as if (at the time referred to in clause (i)) the taxpayer had expended an
amount equal to that portion of the cost to the taxpayer of such component or
other property which, for purposes of this subpart, is properly chargeable
(during such taxable year) to capital account with respect to such building.




~(B) CERTAIN BORROWING DISREGARDED- Any amount borrowed directly or
indirectly by the taxpayer from the person rehabilitating the property for him shall
not be treated as an amount expended for such rehabilitation.

“(C) LIMITATION FOR BUILDINGS WHICH ARE NOT SELF-REHABILITATED-

~(i) IN GENERAL- In the case of a building which is not self-rehabilitated, the
amount taken into account under paragraph (1)(B) for any taxable year shall
not exceed the amount which represents the portion of the overall cost to the
taxpayer of the rehabilitation which is properly attributable to the portion of the
rehabilitation which is completed during such taxable year.

~(ii) CARRY-OVER OF CERTAIN AMOUNTS- In the case of a building which is not
a self-rehabilitated building, if for the taxable year--

~ () the amount which (but for clause (i)) would have been taken into
account under paragraph (1)(B) exceeds the limitation of clause (i), then
the amount of such excess shall be taken into account under paragraph
(1)(B) for the succeeding taxable year, or

~ (1) the limitation of clause (i) exceeds the amount taken into account
under paragraph (1)(B), then the amount of such excess shall increase the
limitation of clause (i) for the succeeding taxable year.

~(D) DETERMINATION OF PERCENTAGE OF COMPLETION- The determination under
subparagraph (C)(i) of the portion of the overall cost to the taxpayer of the
rehabilitation which is properly attributable to rehabilitation completed during any
taxable year shall be made, under regulations prescribed by the Secretary, on the
basis of engineering or architectural estimates or on the basis of cost accounting
records. Unless the taxpayer establishes otherwise by clear and convincing evidence,
the rehabilitation shall be deemed to be completed not more rapidly than ratably over
the normal rehabilitation period.

“(E) NO PROGRESS EXPENDITURES FOR CERTAIN PRIOR PERIODS- No qualified
rehabilitation expenditures shall be taken into account under this subsection for any
period before the first day of the first taxable year to which an election under this
subsection applies.

~(F) NO PROGRESS EXPENDITURES FOR PROPERTY FOR YEAR IT IS PLACED IN
SERVICE, ETC- In the case of any building, no qualified rehabilitation expenditures
shall be taken into account under this subsection for the earlier of--

~ (i) the taxable year in which the building is placed in service, or

~ (i) the first taxable year for which recapture is required under section 50(a)(2)
with respect to such property,

or for any taxable year thereafter.

~(4) SELF-REHABILITATED BUILDING- For purposes of this subsection, the term ~self-
rehabilitated building' means any building if it is reasonable to believe that more than half
of the qualified rehabilitation expenditures for such building will be made directly by the
taxpayer.

~(5) ELECTION- This subsection shall apply to any taxpayer only if such taxpayer has
made an election under this paragraph. Such an election shall apply to the taxable year for




which made and all subsequent taxable years. Such an election, once made, may be
revoked only with the consent of the Secretary.

“SEC. 48. ENERGY CREDIT; REFORESTATION CREDIT.

~(a) ENERGY CREDIT-

(1) IN GENERAL- For purposes of section 46, the energy credit for any taxable year is the
energy percentage of the basis of each energy property placed in service during such
taxable year.

~(2) ENERGY PERCENTAGE-

~“(A) IN GENERAL- Except as provided in subparagraph (B), the energy percentage is
10 percent.

~(B) TERMINATION- Effective with respect to periods after December 31, 1991, the
energy percentage is zero. For purposes of the preceding sentence, rules similar to
the rules of section 48(m) (as in effect on the day before the date of the enactment
of the Revenue Reconciliation Act of 1990) shall apply.

~(C) COORDINATION WITH REHABILITATION CREDIT- The energy percentage shall
not apply to that portion of the basis of any property which is attributable to qualified
rehabilitation expenditures.

~(3) ENERGY PROPERTY- For purposes of this subpart, the term ~energy property’ means
any property--
~(A) which is--
~ (i) equipment which uses solar energy to generate electricity, to heat or cool
(or provide hot water for use in) a structure, or to provide solar process heat, or

~ (i) equipment used to produce, distribute, or use energy derived from a
geothermal deposit (within the meaning of section 613(e)(2)), but only, in the
case of electricity generated by geothermal power, up to (but not including) the
electrical transmission stage,

~(B)(i) the construction, reconstruction, or erection of which is completed by the
taxpayer, or

~ (i) which is acquired by the taxpayer if the original use of such property commences
with the taxpayer,

~(C) with respect to which depreciation (or amortization in lieu of depreciation) is
allowable, and

~ (D) which meets the performance and quality standards (if any) which--

~ (i) have been prescribed by the Secretary by regulations (after consultation
with the Secretary of Energy), and

~ (i) are in effect at the time of the acquisition of the property.

The term ~energy property' shall not include any property which is public utility property
(as defined in section 46(f)(5) as in effect on the day before the date of the enactment of

the Revenue Reconciliation Act of 1990).




~(4) SPECIAL RULE FOR PROPERTY FINANCED BY SUBSIDIZED ENERGY FINANCING OR
INDUSTRIAL DEVELOPMENT BONDS-

~(A) REDUCTION OF BASIS- For purposes of applying the energy percentage to any
property, if such property is financed in whole or in part by--

~ (i) subsidized energy financing, or

~(ii) the proceeds of a private activity bond (within the meaning of section 141)
the interest on which is exempt from tax under section 103,

the amount taken into account as the basis of such property shall not exceed the
amount which (but for this subparagraph) would be so taken into account multiplied
by the fraction determined under subparagraph (B).

~(B) DETERMINATION OF FRACTION- For purposes of subparagraph (A), the fraction
determined under this subparagraph is 1 reduced by a fraction--

~ (i) the numerator of which is that portion of the basis of the property which is
allocable to such financing or proceeds, and

~(ii) the denominator of which is the basis of the property.

~(C) SUBSIDIZED ENERGY FINANCING- For purposes of subparagraph (A), the term
“subsidized energy financing' means financing provided under a Federal, State, or
local program a principal purpose of which is to provide subsidized financing for
projects designed to conserve or produce energy.

~(5) CERTAIN PROGRESS EXPENDITURE RULES MADE APPLICABLE- Rules similar to the
rules of subsections (c)(4) and (d) of section 46 (as in effect on the day before the date of
the enactment of the Revenue Reconciliation Act of 1990) shall apply for purposes of this
subsection.

~(b) REFORESTATION CREDIT-

(1) IN GENERAL- For purposes of section 46, the reforestation credit for any taxable year
is 10 percent of the portion of the amortizable basis of any qualified timber property which
was acquired during such taxable year and which is taken into account under section 194
(after the application of section 194(b)(1)).

~(2) DEFINITIONS- For purposes of this subpart, the terms ~amortizable basis' and
~qualified timber property' have the respective meanings given to such terms by section
194.




