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Reg. Section 1.1031(k)-1(g)(7) 
Treatment of deferred exchanges 
 
 

(g) Safe harbors— 
 

(1) In general. Paragraphs (g)(2) through (g)(5) of this section set forth four safe 
harbors the use of which will result in a determination that the taxpayer is not in 
actual or constructive receipt of money or other property for purposes of section 
1031 and this section. More than one safe harbor can be used in the same deferred 
exchange, but the terms and conditions of each must be separately satisfied. For 
purposes of the safe harbor rules, the term "taxpayer" does not include a person or 
entity utilized in a safe harbor (e.g., a qualified intermediary). See paragraph 
(g)(8), Example 3(v), of this section. 

 
(2) Security or guarantee arrangements.  

 
(i) In the case of a deferred exchange, the determination of whether the 

taxpayer is in actual or constructive receipt of money or other property 
before the taxpayer actually receives like-kind replacement property will 
be made without regard to the fact that the obligation of the taxpayer's 
transferee to transfer the replacement property to the taxpayer is or may 
be secured or guaranteed by one or more of the following— 

 
(A) A mortgage, deed of trust, or other security interest in property 

(other than cash or a cash equivalent), 
 

(B) A standby letter of credit which satisfies all of the requirements of 
§ 15A.453-1 (b)(3)(iii) and which may not be drawn upon in the 
absence of a default of the transferee's obligation to transfer like-
kind replacement property to the taxpayer, or 

 
(C) A guarantee of a third party. 

 
(ii) Paragraph (g)(2)(i) of this section ceases to apply at the time the 

taxpayer has an immediate ability or unrestricted right to receive money 
or other property pursuant to the security or guarantee arrangement. 

 
(3) Qualified escrow accounts and qualified trusts. 
 

(i) In the case of a deferred exchange, the determination of whether the 
taxpayer is in actual or constructive receipt of money or other property 
before the taxpayer actually receives like-kind replacement property will 
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be made without regard to the fact that the obligation of the taxpayer's 
transferee to transfer the replacement property to the taxpayer is or may 
be secured by cash or a cash equivalent if the cash or cash equivalent is 
held in a qualified escrow account or in a qualified trust. 

 
(ii) A qualified escrow account is an escrow account wherein— 

 
(A) The escrow holder is not the taxpayer or a disqualified person (as 

defined in paragraph (k) of this section), and 
 

(B) The escrow agreement expressly limits the taxpayer's rights to 
receive, pledge, borrow, or otherwise obtain the benefits of the 
cash or cash equivalent held in the escrow account as provided in 
paragraph (g)(6) of this section. 

 
(iii)A qualified trust is a trust wherein— 

 
(A) The trustee is not the taxpayer or a disqualified person (as defined 

in paragraph (k) of this section, except that for this purpose the 
relationship between the taxpayer and the trustee created by the 
qualified trust will not be considered a relationship under section 
267(b)), and 

 
(B) The trust agreement expressly limits the taxpayer's rights to 

receive, pledge, borrow, or otherwise obtain the benefits of the 
cash or cash equivalent held by the trustee as provided in 
paragraph (g)(6) of this section. 

 
(iv) Paragraph (g)(3)(i) of this section ceases to apply at the time the 

taxpayer has an immediate ability or unrestricted right to receive, 
pledge, borrow, or otherwise obtain the benefits of the cash or cash 
equivalent held in the qualified escrow account or qualified trust. Rights 
conferred upon the taxpayer under state law to terminate or dismiss the 
escrow holder of a qualified escrow account or the trustee of a qualified 
trust are disregarded for this purpose. 

 
(v) A taxpayer may receive money or other property directly from a party to 

the exchange, but not from a qualified escrow account or a qualified 
trust, without affecting the application of paragraph (g)(3)(i) of this 
section. 

 
(4) Qualified intermediaries.  
 

(i) In the case of a taxpayer's transfer of relinquished property involving a 
qualified intermediary, the qualified intermediary is not considered the 
agent of the taxpayer for purposes of section 1031(a). In such a case, the 
taxpayer's transfer of relinquished property and subsequent receipt of 
like-kind replacement property is treated as an exchange, and the 
determination of whether the taxpayer is in actual or constructive receipt 



of money or other property before the taxpayer actually receives like-
kind replacement property is made as if the qualified intermediary is not 
the agent of the taxpayer. 

 
(ii) Paragraph (g)(4)(i) of this section applies only if the agreement between 

the taxpayer and the qualified intermediary expressly limits the 
taxpayer's rights to receive, pledge, borrow, or otherwise obtain the 
benefits of money or other property held by the qualified intermediary as 
provided in paragraph (g)(6) of this section. 

 
(iii)A qualified intermediary is a person who— 

 
(A) Is not the taxpayer or a disqualified person (as defined in 

paragraph (k) of this section), and 
 

(B) Enters into a written agreement with the taxpayer (the "exchange 
agreement") and, as required by the exchange agreement, acquires 
the relinquished property from the taxpayer, transfers the 
relinquished property, acquires the replacement property, and 
transfers the replacement property to the taxpayer. 

 
(iv) Regardless of whether an intermediary acquires and transfers property 

under general tax principals, solely for purposes of paragraph 
(g)(4)(iii)(B) of this section— 

 
(A) An intermediary is treated as acquiring and transferring property if 

the intermediary acquires and transfers legal title to that property, 
 

(B) An intermediary is treated as acquiring and transferring the 
relinquished property if the intermediary (either on its own behalf 
or as the agent of any party to the transaction) enters into an 
agreement with a person other than the taxpayer for the transfer of 
the relinquished property to that person and, pursuant to that 
agreement, the relinquished property is transferred to that person, 
and 

 
(C) An intermediary is treated as acquiring and transferring 

replacement property if the intermediary (either on its own behalf 
or as the agent of any party to the transaction) enters into an 
agreement with the owner of the replacement property for the 
transfer of that property and, pursuant to that agreement, the 
replacement property is transferred to the taxpayer. 

 
(v) Solely for purposes of paragraphs (g)(4)(iii) and (g)(4)(iv) of this 

section, an intermediary is treated as entering into an agreement if the 
rights of a party to the agreement are assigned to the intermediary and all 
parties to that agreement are notified in writing of the assignment on or 
before the date of the relevent transfer of property. For example, if a 
taxpayer enters into an agreement for the transfer of relinquished 



property and thereafter assigns its rights in that agreement to an 
intermediary and all parties to that agreement are notified in writing of 
the assignment on or before the date of the transfer of the relinquished 
property, the intermediary is treated as entering into that agreement. If 
the relinquished property is transferred pursuant to that agreement, the 
intermediary is treated as having acquired and transferred the 
relinquished property. 

 
(vi) Paragraph (g)(4)(i) of this section ceases to apply at the time the 

taxpayer has an immediate ability or unrestricted right to receive, 
pledge, borrow, or otherwise obtain the benefits of money or other 
property held by the qualified intermediary. Rights conferred upon the 
taxpayer under state law to terminate or dismiss the qualified 
intermediary are disregarded for this purpose. 

 
(vii) A taxpayer may receive money or other property directly from a 

party to the transaction other than the qualified intermediary without 
affecting the application of paragraph (g)(4)(i) of this section. 

 
(5) Interest and growth factors. In the case of a deferred exchange, the determination 

of whether the taxpayer is in actual or constructive receipt of money or other 
property before the taxpayer actually receives the like-kind replacement property 
will be made without regard to the fact that the taxpayer is or may be entitled to 
receive any interest or growth factor with respect to the deferred exchange. The 
preceding sentence applies only if the agreement pursuant to which the taxpayer is 
or may be entitled to the interest or growth factor expressly limits the taxpayer's 
rights to receive the interest or growth factor as provided in paragragh (g)(6) of 
this section. For additional rules concerning interest or growth factors, see 
paragraph (h) of this section. 

 
(6) Additional restrictions on safe harbors under paragraphs (g)(3) through (g)(5).  

 
(i) An agreement limits a taxpayer's rights as provided in this paragraph 

(g)(6) only if the agreement provides that the taxpayer has no rights, 
except as provided in paragraph (g)(6)(ii) and (g)(6)(iii) of this section, 
to receive, pledge, borrow, or otherwise obtain the benefits of money or 
other property before the end of the exchange period. 

 
(ii) The agreement may provide that if the taxpayer has not identified 

replacement property by the end of the identification period, the 
taxpayer may have rights to receive, pledge, borrow, or othewise obtain 
the benefits of money or other property at any time after the end of the 
identification period. 

 
(iii)The agreement may provide that if the taxpayer has identified 

replacement property, the taxpayer may have rights to receive, pledge, 
borrow, or otherwise obtain the benefits of money or other property 
upon or after— 

 



(A) The receipt by the taxpayer of all of the replacement property to 
which the taxpayer is entitled under the exchange agreement, or 

 
(B) The occurrence after the end of the identification period of a 

material and substantial contingency that— 
 

(1) Relates to the deferred exchange, 
 

(2) Is provided for in writing, and 
 

(3) Is beyond the control of the taxpayer and of any 
disqualified person (as defined in paragraph (k) of this 
section), other than the person obligated to transfer the 
replacement property to the taxpayer. 

 
(7) Items disregarded in applying safe harbors under paragraphs (g)(3) through (g)(5). 

In determining whether a safe harbor under paragraphs (g)(3) through (g)(5) of 
this section ceases to apply and whether the taxpayer's rights to receive, pledge, 
borrow, or otherwise obtain the benefits of money or other property are expressly 
limited as provided in paragraph (g)(6) of this section, the taxpayer's receipt of or 
right to receive any of the following items will be disregarded— 

 
(i) Items that a seller may receive as a consequence of the disposition of 

property and that are not included in the amount realized from the 
disposition of property (e.g., prorated rents), and 

 
(ii) Transactional items that relate to the disposition of the relinquished 

property or to the acquisition of the replacement property and appear 
under local standards in the typical closing statements as the 
responsibility of a buyer or seller (e.g., commissions, prorated taxes, 
recording or transfer taxes, and title company fees). 


