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Reg. Section 1.1031(k)-1(k)
Treatment of deferred exchanges

(k) Definition of disqualified person.

(1) For purposes of this section, a disqualified person is a person described in
paragraph (k)(2), (k)(3), or (k)(4) of this section.

(2) The person is the agent of the taxpayer at the time of the transaction. For this
purpose, a person who has acted as the taxpayer's employee, attorney, accountant,
investment banker or broker, or real estate agent or broker within the 2-year
period ending on the date of the transfer of the first of the relinquished properties
is treated as an agent of the taxpayer at the time of the transaction. Solely for
purposes of this paragraph (k)(2), performance of the following services will not
be taken into account—

(i) Services for the taxpayer with respect to exchanges of property intended
to qualify for nonrecognition of gain or loss under section 1031; and

(if) Routine financial, title insurance, escrow, or trust services for the
taxpayer by a financial institution, title insurance company, or escrow
company.

(3) The person and the taxpayer bear a relationship described in either section 267(b)
or section 707(b) (determined by substituting in each section "10 percent” for "50
percent” each place it appears).

(4) .

(i) Except as provided in paragraph (k)(4)(ii) of this section, the person and
a person described in paragraph (k)(2) of this section bear a relationship
described in either section 267(b) or 707(b) (determined by substituting
in each section "10 percent™ for "50 percent” each place it appears).

(ii) In the case of a transfer of relinquished property made by a taxpayer on
or after January 17, 2001, paragraph (k)(4)(i) of this section does not
apply to a bank (as defined in section 581) or a bank affiliate if, but for
this paragraph (k)(4)(ii), the bank or bank affiliate would be a
disqualified person under paragraph (k)(4)(i) of this section solely
because it is a member of the same controlled group (as determined
under section 267(f)(1), substituting 10 percent" for "50 percent’ where
it appears) as a person that has provided investment banking or
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brokerage services to the taxpayer within the 2-year period described in
paragraph (k)(2) of this section. For purposes of this paragraph (k)(4)(ii),
a bank affiliate is a corporation whose principal activity is rendering
services to facilitate exchanges of property intended to qualify for
nonrecognition of gain under section 1031 and all of whose stock is
owned by either a bank or a bank holding company (within the meaning
of section 2(a) of the Bank Holding Company Act of 1956 (12 U.S.C.
1841(a)).

(5) This paragraph (k) may be illustrated by the following examples. Unless
otherwise provided, the following facts are assumed: On May 1, 1991, B enters
into an exchange agreement (as defined in paragraph (g)(4)(iii)(B) of this section)
with C whereby B retains C to facilitate an exchange with respect to real property
X. On May 17, 1991, pursuant to the agreement, B executes and delivers to C a
deed conveying real property X to C. C has no relationship to B described in
paragraphs (k)(2), (k)(3), or (k)(4) of this section.

Example 1.

(i) CisB's accountant and has rendered accounting services to B within the
2-year period ending on May 17, 1991, other than with respect to
exchanges of property intended to qualify for nonrecognition of gain or
loss under section 1031.

(if) Cis a disqualified person because C has acted as B's accountant within
the 2-year period ending on May 17, 1991.

(iii)If C had not acted as B's accountant within the 2-year period ending on
May 17, 1991, or if C had acted as B's accountant within that period
only with respect to exchanges intended to qualify for nonrecognition of
gain or loss under section 1031, C would not have been a disqualified
person.

Example 2.

(i) C, which is engaged in the trade or business of acting as an intermediary
to facilitate deferred exchanges, is a wholly owned subsidiary of an
escrow company that has performed routine escrow services for B in the
past. C has previously been retained by B to act as an intermediary in
prior section 1031 exchanges.

(i) C is not a disqualified person notwithstanding the intermediary services
previously provided by C to B (see paragraph (k)(2)(i) of this section)
and notwithstanding the combination of C's relationship to the escrow
company and the escrow services previously provided by the escrow
company to B (see paragraph (k)(2)(ii) of this section).

Example 3.



(i) Cisa corporation that is only engaged in the trade or business of acting
as an intermediary to facilitate deferred exchanges. Each of 10 law firms
owns 10 percent of the outstanding stock of C. One of the 10 law firms
that owns 10 percent of C is M. J is the managing partner of M and is the
president of C. J, in his capacity as a partner in M, has also rendered
legal advice to B within the 2-year period ending on May 17, 1991, on
matters other than exchanges intended to qualify for nonrecognition of
gain or loss under section 1031.

(if) J and M are disqualified persons. C, however, is not a disqualified
person because neither J nor M own, directly or indirectly, more than 10
percent of the stock of C. Similarly, J's participation in the management
of C does not make C a disqualified person.



