L]

BRADFORD .. peduction Letter

CLICK HERE to return to the home page

Reg. Section 1.105-11(b)

Self-insured medical reimbursement plan.

(a) In general. Under section 105(a), amounts received by an employee through a self-insured
medical reimbursement plan which are attributable to contributions of the employer, or are paid
by the employer, are included in the employee's gross income unless such amounts are
excludable under section 105(b). For amounts reimbursed to a highly compensated individual to
be fully excludable from such individual's gross income under section 105(b), the plan must
satisfy the requirements of section 105(h) and this section. Section 105(h) is not satisfied if the
plan discriminates in favor of highly compensated individuals as to eligibility to participate or
benefits. All or a portion of the reimbursements or payments on behalf of such individuals under
a discriminatory plan are not excludable from gross income under section 105(b). However,
benefits paid to participants who are not highly compensated individuals may be excluded from
gross income if the requirements of section 105(b) are satisfied, even if the plan is
discriminatory.

(b) Self-insured medical reimbursement plan -- (1) General rule -- (i) Definition. A self-
insured medical reimbursement plan is a separate written plan for the benefit of employees which
provides for reimbursement of employee medical expenses referred to in section 105(b). A plan
or arrangement is self-insured unless reimbursement is provided under an individual or group
policy of accident or health insurance issued by a licensed insurance company or under an
arrangement in the nature of a prepaid health care plan that is regulated under federal or state law
in a manner similar to the regulation of insurance companies. Thus, for example, a plan of a
health maintenance organization, established under the Health Maintenance Organization Act of
1973, would qualify as a prepaid health care plan. In addition, this section applies to a self-
insured medical reimbursement plan, determined in accordance with the rules of this section,
maintained by an employee organization described in section 501(c)(9).

(11) Shifting of risk. A plan underwritten by a policy of insurance or a prepaid health care
plan that does not involve the shifting of risk to an unrelated third party is considered self-
insured for purposes of this section. Accordingly, a cost-plus policy or a policy which in effect
merely provides administrative or bookkeeping services is considered self-insured for purposes
of this section. However, a plan is not considered self-insured merely because one factor the
insurer uses in determining the premium is the employer's prior claims experience.

(ii1) Captive insurance company. A plan underwritten by a policy of insurance issued by a
captive insurance company is not considered self-insured for purposes of this section if for the
plan year the premiums paid by companies unrelated to the captive insurance company equal or
exceed 50 percent of the total premiums received and the policy of insurance is similar to
policies sold to such unrelated companies.

(2) Other rules. The rules of this section apply to a self-insured portion of an employer's
medical plan or arrangement even if the plan is in part underwritten by insurance. For example, if
an employer's medical plan reimburses employees for benefits not covered under the insured
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portion of an overall plan, or for deductible amounts under the insured portions, such
reimbursement is subject to the rules of this section. However, a plan which reimburses
employees for premiums paid under an insured plan is not subject to this section. In addition,
medical expense reimbursements not described in the plan are not paid pursuant to a plan for the
benefit of employees, and therefore are not excludable from gross income under section 105(b)
[26 USCS § 105(b)]. Such reimbursements will not affect the determination of whether or not a
plan is discriminatory.



