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Reg. Section 1.105-11(c)(2)(iii)(B)
Self-insured medical reimbursement plan

(c) Prohibited discrimination—

(1) In general. A self-insured medical reimbursement plan does not satisfy the
requirements of section 105(h) and this paragraph for a plan year unless the plan
satisfies subparagraphs (2) and (3) of this paragraph. However, a plan does not
fail to satisfy the requirements of this paragraph merely because benefits under
the plan are offset by benefits paid under a self-insured or insured plan of the
employer or another employer, or by benefits paid under Medicare or other
Federal or State law or similar foreign law. A self-insured plan may take into
account the benefits provided under another plan only to the extent that the type
of benefit subject to reimbursement is the same under both plans. For example, an
amount reimbursed to an employee for a hospital expense under a medical plan
maintained by the employer of the employee's spouse may be offset against the
self-insured benefit where the self-insured plan covering the employee provides
the same type of hospital benefit.

(2) Eligibility to participate—

(i) Percentage test. A plan satisfies the requirements of this subparagraph if it
benefits—

(A) Seventy percent or more of all employees, or

(B) Eighty percent or more of all the employees who are eligible to
benefit under the plan if 70 percent or more of all employees are
eligible to benefit under the plan.

(if) Classification test. A plan satisfies the requirements of this subparagraph
if it benefits such employees as qualify under a classification of employees
set up by the employer which is found by the Internal Revenue Service not
to be discriminatory in favor of highly compensated individuals. In
general, this determination will be made based upon the facts and
circumstances of each case, applying the same standards as are applied
under section 410(b)(1)(B) (relating to qualified pension, profit-sharing
and stock bonus plans), without regard to the special rules in section
401(a)(5) concerning eligibility to participate.

(iii) Exclusion of certain employees. Under section 105(h)(3), for purposes of
this subparagraph (2), there may be excluded from consideration:
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(A) Employees who have not completed 3 years of service prior to the
beginning of the plan year. For purposes of this section years of
service may be determined by any method that is reasonable and
consistent. A determination made in the same manner as (and not
requiring service in excess of how) a year of service is determined
under section 410(a)(3) shall be deemed to be reasonable. For
purposes of the 3-year rule, all of an employee's years of service
with the employer prior to a separation from service are not taken
into account. For purposes of the 3-year rule, an employee's years
of service prior to age 25, as a part-time or seasonal employee, as a
member of a collective bargaining unit, or as a nonresident alien,
as each is described in this subdivision, are not excluded by reason
of being so described from counting towards satisfaction of the
rule. In addition, if the employer is a predecessor employer
(determined in a manner consistent with section 414(a)), service
for such predecessor is treated as service for the employer.

- (B) Employees who have not attained age 25 prior to the beginning of
the plan year.

(C) Part-time employees whose customary weekly employment is less
than 35 hours, if other employees in similar work with the same
employer (or, if no employees of the employer are in similar work,
in similar work in the same industry and location) have
substantially more hours, and seasonal employees whose
customary annual employment is less than 9 months, if other
employees in similar work with the same employer (or, if no
employees of the employer are in similar work, in similar work in
the same industry and location) have substantially more months.
Notwithstanding the preceding sentence, any employee whose
customary weekly employment is less than 25 hours or any
employee whose customary annual employment is less than 7
months may be considered as a part-time or seasonal employee.

(D) Employees who are included in a unit of employees covered by an
agreement between employee representatives and one or more
employers which the Commissioner finds to be a collective
bargaining agreement, if accident and health benefits were the
subject of good faith bargaining between such employee
representatives and such employer or employers. For purposes of
determining whether such bargaining occurred, it is not material
that such employees are not covered by another medical plan or
that the plan was not considered in such bargaining.

(E) Employees who are nonresident aliens and who receive no earned
income (within the meaning of section 911(b) and the regulations
thereunder) from the employer which constitutes income from



sources within the United States (within the meaning of section
861(a)(3) and the regulations thereunder).



