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Reg. Section 1.48-3(a)  
Used section 38 property 
 

(a) In general. 
  

(1) Section 48(c) provides that "used section 38 property" means section 38 property 
acquired by purchase after December 31, 1961, which is not "new section 38 
property." See §§ 1.48-1 and 1.48-2, respectively, for definitions of section 38 
property and new section 38 property. In determining whether property is 
acquired by purchase, the provisions of paragraph (c)(1) of § 1.179-3 shall apply, 
except that (i) "1961" shall be substituted for "1957", and (ii) the definition of 
"component member" of a controlled group of corporations in paragraph (d)(4) of 
this section shall be substituted for the definition of such term in paragraph (e) of 
§ 1.179-3. 

 
(2)  

 
(i) Property shall not qualify as used section 38 property if, after its 

acquisition by the taxpayer, it is used by (a) a person who used such 
property before such acquisition, or (b) a person who bears a relationship 
described in section 179(d)(2) (A) or (B) to a person who used such 
property before such acquisition. Thus, for example, if property is used by 
a person and is later sold by him under a sale and lease-back arrangement, 
such property in the hands of the purchaser-lessor is not used section 38 
property because the property, after its acquisition, is being used by the 
same person who used it before its acquisition. Similarly, where a lessee 
has been leasing property and subsequently purchases it (whether or not 
the lease contains an option to purchase), such property is not used section 
38 property with respect to the purchaser because the property is being 
used by the same person who used it before its acquisition. In addition, if 
property owned by a lessor is sold subject to the lease, or is sold upon the 
termination of the lease, the property will not qualify as used section 38 
property with respect to the purchaser if, after the purchase, the property is 
used by a person who used the property as a lessee before the purchase. 

 
(ii) For purposes of applying subdivision (i) of this subparagraph, property 

shall not be considered as used by a person before its acquisition if such 
property was used only on a casual basis by such person. 

 
(iii) In determining whether a person bears a relationship described in section 

179(d)(2) (A) or (B) to a person who used property before its acquisition 
by the taxpayer, the provisions of paragraphs (c)(1) (i) and (ii) of § 1.179-
3 shall apply, except that the definition of "component member" of a 

http://www.bradfordtaxinstitute.com/


controlled group of corporations in paragraph (d)(4) of this section shall 
be substituted for the definition of such term in paragraph (e) of § 1.179-3. 

 
(3) The provisions of this paragraph may be illustrated by the following examples: 

 
Example 1. Corporation P acquires properties 1 and 2 in 1960 and uses them in its 
trade or business until 1962. In 1962, corporation P sells such properties to 
corporation Y, which leases back property 1 to corporation P and leases property 
2 to corporation S, a wholly owned subsidiary of corporation P. Property 1 is not 
used section 38 property in the hands of corporation Y because, after its 
acquisition by corporation Y, it is used by a person (corporation P) who used it 
prior to such acquisition. Property 2 is not used section 38 property because, after 
its acquisition by corporation Y, it is used by a person (corporation S) who is 
related, within the meaning of section 179(d)(2)(B), to a person (corporation P) 
who used it before such acquisition. 

 
Example 2. In 1962, corporation L leases property from corporation M. In 1964, 
corporation L acquires the property that it previously had been leasing. The 
property acquired by corporation L is not used section 38 property because such 
property is used after such acquisition by the same person (corporation L) who 
used the property before its acquisition (corporation L). 

 
Example 3. Corporation X buys property in 1962 and leases such property to 
corporation Y. Corporation X in 1965 sells the property to A subject to the lease. 
The property acquired by A is not used section 38 property if such property 
continues to be used by corporation Y, because corporation Y used the property 
before its acquisition by A. 

 
Example 4. A owns a bulldozer which he rents out to a number of different users, 
including B. In 1962, B used the bulldozer from February 16 to March 12 and 
again on October 15 and 16. B purchases the bulldozer from A on December 1, 
1962. The prior use of the property by B does not disqualify such property as used 
section 38 property to B, because he used such property only on a casual basis 
prior to its purchase. 


