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Reg Section 1.761-2(b)(2)(ii)
Exclusion of certain unincorporated organizations from the application of all or part of
subchapter K of chapter 1 of the Internal Revenue Code

(a) Exclusion of eligible unincorporated organizations.
(1) In general. Under conditions set forth in this section, an unincorporated organization
described in subparagraph (2) or (3) of this paragraph may be excluded from the
application of all or a part of the provisions of subchapter K of chapter 1 of the Code.
Such organization must be availed of (1) for investment purposes only and not for the
active conduct of a business, or (i) for the joint production, extraction, or use of property,
but not for the purpose of selling services or property produced or extracted. The
members of such organization must be able to compute their income without the
necessity of computing partnership taxable income. Any syndicate, group, pool, or joint
venture which is classifiable as an association, or any group operating under an
agreement which creates an organization classifiable as an association, does not fall
within these provisions.

(2) Investing partnership. Where the participants in the joint purchase, retention, sale, or
exchange of investment property-
(1) Own the property as coowners,

(11) Reserve the right separately to take or dispose of their shares of any property
acquired or retained, and

(i11) Do not actively conduct business or irrevocably authorize some person or
persons acting in a representative capacity to purchase, sell, or exchange such
investment property, although each separate participant may delegate authority to
purchase, sell, or exchange his share of any such investment property for the time
being for his account, but not for a period of more than a year, then
such group may be excluded from the application of the provisions of subchapter K under
the rules set forth in paragraph (b) of this section.

(3) Operating agreements. Where the participants in the joint production, extraction, or
use of property-
(1) Own the property as coowners, either in fee or under lease or other form of
contract granting exclusive operating rights, and

(i1) Reserve the right separately to take in kind or dispose of their shares of any
property produced, extracted, or used, and

(i11) Do not jointly sell services or the property produced or extracted, although
each separate participant may delegate authority to sell his share of the property
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produced or extracted for the time being for his account, but not for a period of

time in excess of the minimum needs of the industry, and in no event for more

than 1 year, then
such group may be excluded from the application of the provisions of subchapter K under
the rules set forth in paragraph (b) of this section. However, the preceding sentence does
not apply to any unincorporated organization one of whose principal purposes is cycling,
manufacturing, or processing for persons who are not members of the organization. In
addition, except as provided in paragraph (d)(2)(i) of this section, this paragraph (a)(3)
does not apply to any unincorporated organization that produces natural gas under a joint
operating agreement, unless all members of the unincorporated organization comply with
paragraph (d) of this section.

(b) Complete exclusion from subchapter K.
(1) Time for making election for exclusion. Any unincorporated organization described in
subparagraph (1) and either (2) or (3) of paragraph (a) of this section which wishes to be
excluded from all of subchapter K must make the election provided in section 761(a) not
later than the time prescribed by paragraph (e) of §1.6031-1 (including extensions
thereof) for filing the partnership return for the first taxable year for which exclusion
from subchapter K is desired. Notwithstanding the prior sentence such organization may
be deemed to have made the election in the manner prescribed in subparagraph (2)(i1) of
this paragraph.

(2) Method of making election.
(1) Except as provided in subdivision (ii) of this subparagraph, any unincorporated
organization described in subparagraphs (1) and either (2) or (3) of paragraph (a)
of this section which wishes to be excluded from all of subchapter K must make
the election provided in section 761(a) in a statement attached to, or incorporated
in, a properly executed partnership return, Form 1065, which shall contain the
information required in this subdivision. Such return shall be filed with the
internal revenue officer with whom a partnership return, Form 1065, would be
required to be filed if no election were made. Where, for the purpose of
determining such officer, it is necessary to determine the internal revenue district
(or service center serving such district) in which the electing organization has its
principal office or place of business, the principal office or place of business of
the person filing the return shall be considered the principal office or place of
business of the organization. The partnership return must be filed not later than
the time prescribed by paragraph (e) of §1.6031-1 (including extensions thereof)
for filing the partnership return with respect to the first taxable year for which
exclusion from subchapter K is desired. Such partnership return shall contain, in
lieu of the information required by Form 1065 and by the instructions relating
thereto, only the name or other identification and the address of the organization
together with information on the return, or in the statement attached to the return,
showing the names, addresses, and identification numbers of all the members of
the organization; a statement that the organization qualifies under subparagraphs
(1) and either (2) or (3) of paragraph (a) of this section; a statement that all of the
members of the organization elect that it be excluded from all of subchapter K;
and a statement indicating where a copy of the agreement under which the
organization operates is available (or if the agreement is oral, from whom the
provisions of the agreement may be obtained).



(11) If an unincorporated organization described in subparagraphs (1) and either
(2) or (3) of paragraph (a) of this section does not make the election provided in
section 761(a) in the manner prescribed by subdivision (i) of this subparagraph, it
shall nevertheless be deemed to have made the election if it can be shown from all
the surrounding facts and circumstances that it was the intention of the members
of such organization at the time of its formation to secure exclusion from all of
subchapter K beginning with the first taxable year of the organization. Although
the following facts are not exclusive, either one of such facts may indicate the
requisite intent:

(a) At the time of the formation of the organization there is an agreement

among the members that the organization be excluded from subchapter K

beginning with the first taxable year of the organization, or

(b) The members of the organization owning substantially all of the capital
interests report their respective shares of the items of income, deductions,
and credits of the organization on their respective returns (making such
elections as to individual items as may be appropriate) in a manner
consistent with the exclusion of the organization from subchapter K
beginning with the first taxable year of the organization.

(3) Effect of election.
(1) In general. An election under this section to be excluded will be effective
unless within 90 days after the formation of the organization (or by October 15,
1956, whichever is later) any member of the organization notifies the
Commissioner that the member desires subchapter K to apply to such
organization, and also advises the Commissioner that he has so notified all other
members of the organization by registered or certified mail. Such election is
irrevocable as long as the organization remains qualified under subparagraphs (1)
and either (2) or (3) of paragraph (a) of this section, or unless approval of
revocation of the election is secured from the Commissioner. Application for
permission to revoke the election must be submitted to the Commissioner of
Internal Revenue, Attention: T:I, Washington, D.C. 20224, no later than 30 days
after the beginning of the first taxable year to which the revocation is to apply.

(i1) Special rule. Notwithstanding subdivision (i) of this subparagraph, an election
deemed made pursuant to subparagraph (2)(ii) of this paragraph will not be
effective in the case of an organization which had a taxable year ending on or
before November 30, 1972 if any member of the organization notifies the
Commissioner that the member desires subchapter K to apply to such
organization, and also advises the Commissioner that he has so notified all other
members of the organization by registered or certified mail. Such notification to
the Commissioner must be made on or before January 2, 1973 and must include
the names and addresses of all of the members of the organization.



