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Reg. Section 54.4980G-3(A-6)(a)
Failure of employer to make comparable health savings account contributions.

Q-1: Do the comparability rules apply to contributions that an employer makes to the HSAs of
independent contractors or self-employed individuals?

A-1: No. The comparability rules apply only to contributions that an employer makes to the
HSAs of employees.

Q-2: May a sole proprietor who is an eligible individual contribute to his or her own HSA
without contributing to the HSAs of his or her employees who are eligible individuals?

A-2: (a) Sole proprietor not an employee. Yes. The comparability rules apply only to
contributions made by an employer to the HSAs of employees. Because a sole proprietor is not
an employee, the comparability rules do not apply to contributions the sole proprietor makes to
his or her own HSA. However, if a sole proprietor contributes to any employee's HSA, the sole
proprietor must make comparable contributions to the HSAs of all comparable participating
employees. In determining whether the comparability rules are satisfied, contributions that a sole
proprietor makes to his or her own HSA are not taken into account.

(b) Example. The following example illustrates the rules in paragraph (a) of this Q & A-2:
Example.

In a calendar year, B, a sole proprietor is an eligible individual and contributes $ 1,000 to B's
own HSA. B also contributes $ 500 for the same calendar year to the HSA of each employee
who is an eligible individual. The comparability rules are not violated by B's $ 1,000
contribution to B's own HSA.

Q-3: Do the comparability rules apply to contributions by a partnership to a partner's HSA?

A-3: (a) Partner not an employee. No. Contributions by a partnership to a bona fide partner's
HSA are not subject to the comparability rules because the contributions are not contributions by
an employer to the HSA of an employee. The contributions are treated as either guaranteed
payments under section 707(c) or distributions under section 731. However, if a partnership
contributes to the HSAs of any employee who is not a partner, the partnership must make
comparable contributions to the HSAs of all comparable participating employees.

(b) Example. The following example illustrates the rules in paragraph (a) of this Q & A-3:
Example.

(i) Partnership X is a limited partnership with three equal individual partners, A (a general
partner), B (a limited partner), and C (a limited partner). C is to be paid $ 300 annually for
services rendered to Partnership X in her capacity as a partner without regard to partnership
income (a section 707(c) guaranteed payment). D and E are the only employees of Partnership X
and are not partners in Partnership X. A, B, C, D, and E are eligible individuals and each has an
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HSA. During Partnership X's Year 1 taxable year, which is also a calendar year, Partnership X
makes the following contributions --

(A) A $ 300 contribution to each of A's and B's HSAs which are treated as section 731 [26
USCS § 731] distributions to A and B;

(B) A $ 300 contribution to C's HSA in lieu of paying C the guaranteed payment directly;
and

(C) A $ 200 contribution to each of D's and E's HSAs, who are comparable participating
employees.

(it) Partnership X's contributions to A's and B's HSAs are section 731 distributions, which
are treated as cash distributions. Partnership X's contribution to C's HSA is treated as a
guaranteed payment under section 707(c). The contribution is not excludible from C's gross
income under section 106(d) because the contribution is treated as a distributive share of
partnership income for purposes of all Code sections other than sections 61(a) and 162(a), and a
guaranteed payment to a partner is not treated as compensation to an employee. Thus,
Partnership X's contributions to the HSAs of A, B, and C are not subject to the comparability
rules. Partnership X's contributions to D's and E's HSASs are subject to the comparability rules
because D and E are employees of Partnership X and are not partners in Partnership X.
Partnership X's contributions satisfy the comparability rules.

Q-4: How are members of controlled groups treated when applying the comparability rules?

A-4: All persons or entities treated as a single employer under section 414 (b), (c), (m), or
(o) are treated as one employer. See sections 4980G(b) and 4980E(e).

Q-5: What are the categories of employees for comparability testing?

A-5: (a) Categories. The categories of employees for comparability testing are as follows
(but See Q & A-6 of this section for the treatment of collectively bargained employees and Q &
A-1 of 8 54.4980G-6 for a special rule for contributions made to the HSAs of nonhighly
compensated employees)--

(1) Current full-time employees;
(2) Current part-time employees; and

(3) Former employees (except for former employees with coverage under the employer's
HDHP because of an election under a COBRA continuation provision (as defined in section
9832(d)(1)).

(b) Part-time and full-time employees. For purposes of section 4980G, part-time employees
are customarily employed for fewer than 30 hours per week and full-time employees are
customarily employed for 30 or more hours per week. See sections 4980G(b) and
4980E(d)(4)(A) and (B).

(c) In general. Except as provided in Q & A-6 of this section, the categories of employees in
paragraph (a) of this Q & A-5 are the exclusive categories of employees for comparability
testing. An employer must make comparable contributions to the HSAs of all comparable
participating employees (eligible individuals who are in the same category of employees with the
same category of HDHP coverage) during the calendar year without regard to any classification
other than these categories. For example, full-time eligible employees with self-only HDHP
coverage and part-time eligible employees with self-only HDHP coverage are separate categories
of employees and different amounts can be contributed to the HSAs for each of these categories.



But see § 54.4980G-6 for a special rule for contributions made to the HSAs of nonhighly
compensated employees.

Q-6: Are employees who are included in a unit of employees covered by a collective
bargaining agreement comparable participating employees?

‘ A-6: (a) In general. No. Collectively bargained employees who are covered by a bona fide
collective bargaining agreement between employee representatives and one or more employers
are not comparable participating employees, if health benefits were the subject of good faith
bargaining between such employee representatives and such employer or employers. Former
employees covered by a collective bargaining agreement also are not comparable participating
employees.

(b) Examples. The following examples illustrate the rules in paragraph (a) of this Q & A-6.
The examples read as follows:

Example 1.

Employer A offers its employees an HDHP with a $ 1,500 deductible for self-only coverage.
Employer A has collectively bargained and non-collectively bargained employees. The
collectively bargained employees are covered by a collective bargaining agreement under which
health benefits were bargained in good faith. In the 2007 calendar year, Employer A contributes
$ 500 to the HSAs of all eligible non-collectively bargained employees with self-only coverage
under Employer A's HDHP. Employer A does not contribute to the HSAs of the collectively
bargained employees. Employer A's contributions to the HSAs of non-collectively bargained
employees satisfy the comparability rules. The comparability rules do not apply to collectively
bargained employees.

Example 2.

Employer B offers its employees an HDHP with a $ 1,500 deductible for self-only coverage.
Employer B has collectively bargained and non-collectively bargained employees. The
collectively bargained employees are covered by a collective bargaining agreement under which
health benefits were bargained in good faith. In the 2007 calendar year and in accordance with
the terms of the collective bargaining agreement, Employer B contributes to the HSAs of all
eligible collectively bargained employees. Employer B does not contribute to the HSAs of the
non-collectively bargained employees. Employer B's contributions to the HSAs of collectively
bargained employees are not subject to the comparability rules because the comparability rules
do not apply to collectively bargained employees. Accordingly, Employer B's failure to
contribute to the HSAs of the non-collectively bargained employees does not violate the
comparability rules.

Example 3.

Employer C has two units of collectively bargained employees -- unit Q and unit R -- each
covered by a collective bargaining agreement under which health benefits were bargained in
good faith. In the 2007 calendar year and in accordance with the terms of the collective
bargaining agreement, Employer C contributes to the HSAs of all eligible collectively bargained
employees in unit Q. In accordance with the terms of the collective bargaining agreement,
Employer C makes no HSA contributions for collectively bargained employees in unit R.
Employer C's contributions to the HSAs of collectively bargained employees are not subject to
the comparability rules because the comparability rules do not apply to collectively bargained
employees.

Example 4.



Employer D has a unit of collectively bargained employees that are covered by a collective
bargaining agreement under which health benefits were bargained in good faith. In accordance
with the terms of the collective bargaining agreement, Employer D contributes an amount equal
to a specified number of cents per hour for each hour worked to the HSAs of all eligible
collectively bargained employees. Employer D's contributions to the HSAs of collectively
bargained employees are not subject to the comparability rules because the comparability rules
do not apply to collectively bargained employees.

Q-7: Is an employer permitted to make comparable contributions only to the HSAs of
comparable participating employees who have coverage under the employer's HDHP?

A-7: (a) Employer-provided HDHP coverage. If during a calendar year, an employer
contributes to the HSA of any employee who is an eligible individual covered under an HDHP
provided by the employer, the employer is required to make comparable contributions to the
HSAs of all comparable participating employees with coverage under any HDHP provided by
the employer. An employer that contributes only to the HSAs of employees who are eligible
individuals with coverage under the employer's HDHP is not required to make comparable
contributions to HSAs of employees who are eligible individuals but are not covered under the
employer's HDHP.

(b) Non-employer provided HDHP coverage. An employer that contributes to the HSA of
any employee who is an eligible individual with coverage under any HDHP that is not an HDHP
provided by the employer, must make comparable contributions to the HSAs of all comparable
participating employees whether or not covered under the employer's HDHP. An employer that
makes a reasonable good faith effort to identify all comparable participating employees with
non-employer provided HDHP coverage and makes comparable contributions to the HSASs of
such employees satisfies the requirements in paragraph (b) of this Q & A-7.

(c) Examples. The following examples illustrate the rules in this Q & A-7. None of the
employees in the following examples are covered by a collective bargaining agreement. The
examples read as follows:

Example 1.

In a calendar year, Employer E offers an HDHP to its full-time employees. Most full-time
employees are covered under Employer E's HDHP and Employer E makes comparable
contributions only to these employees' HSAs. Employee W, a full-time employee of Employer E
and an eligible individual, is covered under an HDHP provided by the employer of W's spouse
and not under Employer E's HDHP. Employer E is not required to make comparable
contributions to W's HSA.

Example 2.

In a calendar year, Employer F does not offer an HDHP. Several full-time employees of
Employer F, who are eligible individuals, have HSAs. Employer F contributes to these
employees' HSAs. Employer F must make comparable contributions to the HSAs of all full-time
employees who are eligible individuals.

Example 3.

In a calendar year, Employer G offers an HDHP to its full-time employees. Most full-time
employees are covered under Employer G's HDHP and Employer G makes comparable
contributions to these employees' HSAs and also to the HSAs of full-time employees who are
eligible individuals and who are not covered under Employer G's HDHP. Employee S, a full-
time employee of Employer G and a comparable participating employee, is covered under an



HDHP provided by the employer of S's spouse and not under Employer G's HDHP. Employer G
must make comparable contributions to S's HSA.

Q-8: If an employee and his or her spouse are eligible individuals who work for the same
employer and one employee-spouse has family coverage for both employees under the
employer's HDHP, must the employer make comparable contributions to the HSAs of both
employees?

A-8: (a) In general. If the employer makes contributions only to the HSAs of employees who
are eligible individuals covered under its HDHP where only one employee-spouse has family
coverage for both employees under the employer's HDHP, the employer is not required to
contribute to the HSAs of both employee-spouses. The employer is required to contribute to the
HSA of the employee-spouse with coverage under the employer's HDHP, but is not required to
contribute to the HSA of the employee-spouse covered under the employer's HDHP by virtue of
his or her spouse’s coverage. However, if the employer contributes to the HSA of any employee
who is an eligible individual with coverage under an HDHP that is not an HDHP provided by the
employer, the employer must make comparable contributions to the HSAs of both employee-
spouses if they are both eligible individuals. If an employer is required to contribute to the HSAs
of both employee-spouses, the employer is not required to contribute amounts in excess of the
annual contribution limits in section 223(b).

(b) Examples. The following examples illustrate the rules in paragraph (a) of this Q & A-8.
None of the employees in the following examples are covered by a collective bargaining
agreement. The examples read as follows:

Example 1.

In a calendar year, Employer H offers an HDHP to its full-time employees. Most full-time
employees are covered under Employer H's HDHP and Employer H makes comparable
contributions only to these employees' HSAs. T and U are a married couple. Employee T, who is
a full-time employee of Employer H and an eligible individual, has family coverage under
Employer H's HDHP for T and T's spouse. Employee U, who is also a full-time employee of
Employer H and an eligible individual, does not have coverage under Employer H's HDHP
except as the spouse of Employee T. Employer H is required to make comparable contributions
to T's HSA, but is not required to make comparable contributions to U's HSA.

Example 2.

In a calendar year, Employer J offers an HDHP to its full-time employees. Most full-time
employees are covered under Employer J's HDHP and Employer J makes comparable
contributions to these employees' HSAs and to the HSAs of full-time employees who are eligible
individuals but are not covered under Employer J's HDHP. R and S are a married couple.
Employee S, who is a full-time employee of Employer J and an eligible individual, has family
coverage under Employer J's HDHP for S and S's spouse. Employee R, who is also a full-time
employee of Employer J and an eligible individual, does not have coverage under Employer J's
HDHP except as the spouse of Employee S. Employer J must make comparable contributions to
S's HSA and to R's HSA.

Q-9: Does an employer that makes HSA contributions only for one class of non-collectively
bargained employees who are eligible individuals, but not for another class of non-collectively
bargained employees who are eligible individuals (for example, management v. non-
management) satisfy the requirement that the employer make comparable contributions?

A-9: (a) Different classes of employees.



No. If the two classes of employees are comparable participating employees, the
comparability rules are not satisfied. The only categories of employees for comparability
purposes are current full-time employees, current part-time employees, and former employees.
Collectively bargained employees are not comparable participating employees. But see Q & A-1
in 54.4980G-5 on contributions made through a cafeteria plan. See § 54.4980G-6 for a special
rule for contributions made to the HSAs of nonhighly compensated employees.

(b) Examples. The following examples illustrate the rules in paragraph (a) of this Q & A-9.
None of the employees in the following examples are covered by a collective bargaining
agreement. The examples read as follows:

Example 1.

In a calendar year, Employer K maintains an HDHP covering all management and non-
management employees. Employer K contributes to the HSAs of non-management employees
who are eligible individuals covered under its HDHP. Employer K does not contribute to the
HSAs of its management employees who are eligible individuals covered under its HDHP. The
comparability rules are not satisfied.

Example 2.

All of Employer L's employees are located in city X and city Y. In a calendar year,
Employer L maintains an HDHP for all employees working in city X only. Employer L does not
maintain an HDHP for its employees working in city Y. Employer L contributes $ 500 to the
HSAs of city X employees who are eligible individuals with coverage under its HDHP,
Employer L does not contribute to the HSAs of any of its city Y employees. The comparability
rules are satisfied because none of the employees in city Y are covered under an HDHP of
Employer L. (However, if any employees in city Y were covered by an HDHP of Employer L,
Employer L could not fail to contribute to their HSAs merely because they work in a different

city.)
Example 3.

Employer M has two divisions -- division N and division O. In a calendar year, Employer M
maintains an HDHP for employees working in division N and division O. Employer M
contributes to the HSAs of division N employees who are eligible individuals with coverage
under its HDHP. Employer M does not contribute to the HSAs of division O employees who are
eligible individuals covered under its HDHP. The comparability rules are not satisfied.

Q-10: If an employer contributes to the HSAs of former employees who are eligible
individuals, do the comparability rules apply to these contributions?

A-10: (a) Former employees. Yes. The comparability rules apply to contributions an
employer makes to former employees' HSAs. Therefore, if an employer contributes to any
former employee's HSA, it must make comparable contributions to the HSAs of all comparable
participating former employees (former employees who are eligible individuals with the same
category of HDHP coverage). However, an employer is not required to make comparable
contributions to the HSAs of former employees with coverage under the employer's HDHP
because of an election under a COBRA continuation provision (as defined in section 9832(d)(1)
[26 USCS § 9832(d)(1)]). See Q & A-5and Q & A-12 of this section. The comparability rules
apply separately to former employees because they are a separate category of covered employee.
See Q & A-5 of this section. Also, former employees who were covered by a collective
bargaining agreement immediately before termination of employment are not comparable
participating employees. See Q & A-6 of this section.



(b) Locating former employees. An employer making comparable contributions to former
employees must take reasonable actions to locate any missing comparable participating former
employees. In general, such actions include the use of certified mail, the Internal Revenue
Service Letter Forwarding Program or the Social Security Administration's Letter Forwarding
Service.

(c) Examples. The following examples illustrate the rules in paragraph (a) of this Q & A-10.
None of the employees in the following examples are covered by a collective bargaining
agreement. The examples read as follows:

Example 1.

In a calendar year, Employer N contributes $ 1,000 for the calendar year to the HSA of each
current employee who is an eligible individual with coverage under any HDHP. Employer N
does not contribute to the HSA of any former employee who is an eligible individual. Employer
N's contributions satisfy the comparability rules.

Example 2.

In a calendar year, Employer O contributes to the HSAs of current employees and former
employees who are eligible individuals covered under any HDHP. Employer O contributes $ 750
to the HSA of each current employee with self-only HDHP coverage and $ 1,000 to the HSA of
each current employee with family HDHP coverage. Employer O also contributes $ 300 to the
HSA of each former employee with self-only HDHP coverage and $ 400 to the HSA of each
former employee with family HDHP coverage. Employer O's contributions satisfy the
comparability rules.

Q-11: Is an employer permitted to make comparable contributions only to the HSAs of
comparable participating former employees who have coverage under the employer's HDHP?

A-11: If during a calendar year, an employer contributes to the HSA of any former employee
who is an eligible individual covered under an HDHP provided by the employer, the employer is
required to make comparable contributions to the HSAs of all former employees who are
comparable participating former employees with coverage under any HDHP provided by the
employer. An employer that contributes only to the HSAs of former employees who are eligible
individuals with coverage under the employer's HDHP is not required to make comparable
contributions to the HSAs of former employees who are eligible individuals and who are not
covered under the employer's HDHP. However, an employer that contributes to the HSA of any
former employee who is an eligible individual with coverage under an HDHP that is not an
HDHP of the employer, must make comparable contributions to the HSAs of all former
employees who are eligible individuals whether or not covered under an HDHP of the employer.

Q-12: If an employer contributes only to the HSAs of former employees who are eligible
individuals with coverage under the employer's HDHP, must the employer make comparable
contributions to the HSAs of former employees who are eligible individuals with coverage under
the employer's HDHP because of an election under a COBRA continuation provision (as defined
in section 9832(d)(1))?

A-12: No. An employer that contributes only to the HSAs of former employees who are
eligible individuals with coverage under the employer's HDHP is not required to make
comparable contributions to the HSAs of former employees who are eligible individuals with
coverage under the employer's HDHP because of an election under a COBRA continuation
provision (as defined in section 9832(d)(1)).



Q-13: How do the comparability rules apply if some employees have HSAs and other
employees have Archer MSAs?

A-13: (a) HSAs and Archer MSAs. The comparability rules apply separately to employees
who have HSAs and employees who have Archer MSAs. However, if an employee has both an
HSA and an Archer MSA, the employer may contribute to either the HSA or the Archer MSA,
but not to both.

(b) Example. The following example illustrates the rules in paragraph (a) of this Q & A-13:
Example.

In a calendar year, Employer P contributes $ 600 to the Archer MSA of each employee who
is an eligible individual and who has an Archer MSA. Employer P contributes $ 500 for the
calendar year to the HSA of each employee who is an eligible individual and who has an HSA. If
an employee has both an Archer MSA and an HSA, Employer P contributes to the employee's
Archer MSA and not to the employee's HSA. Employee X has an Archer MSA and an HSA.
Employer P contributes $ 600 for the calendar year to X's Archer MSA but does not contribute to
X's HSA. Employer P's contributions satisfy the comparability rules.



