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Reg. Section 54.9802-4(c)(6)(i)(A)

Special Rule Allowing Integration of Health Reimbursement Arrangements (HRAs) and
Other Account-Based Group Health Plans with Individual Health Insurance Coverage
and Medicare and Prohibiting Discrimination In HRAs and Other Account-Based Group
Health Plans

(a) Scope. This section applies to health reimbursement arrangements (HRAs) and other account-
based group health plans, as defined in §54.9815-2711(d)(6)(1) of this chapter. For ease of
reference, the term "HRA" is used in this section to include other account-based group health
plans. For related regulations, see 26 CFR 1.36B-2(¢)(3)(i) and (c)(5), 29 CFR 2510.3-1(1), and
45 CFR 155.420.

(b) Purpose. This section provides the conditions that an HRA must satisfy in order to be
integrated with individual health insurance coverage for purposes of Public Health Service Act
(PHS Act) sections 2711 and 2713 and §54.9815-2711(d)(4) of this chapter (referred to as an
individual coverage HRA). This section also allows an individual coverage HRA to be integrated
with Medicare for purposes of PHS Act sections 2711 and 2713 and §54.9815-2711(d)(4),
subject to the conditions provided in this section (see paragraph (e) of this section). Some of the
conditions set forth in this section specifically relate to compliance with PHS Act sections 2711
and 2713 and some relate to the effect of having or being offered an individual coverage HRA on
eligibility for the premium tax credit under section 36B. In addition, this section provides
conditions that an individual coverage HRA must satisfy in order to comply with the
nondiscrimination provisions in section 9802 and PHS Act section 2705 (which is incorporated
in section 9815) and that are consistent with the provisions of the Patient Protection and
Affordable Care Act, Public Law 111-148 (124 Stat. 119 (2010)), and the Health Care and
Education Reconciliation Act of 2010, Public Law 111-152 (124 Stat. 1029 (2010)), each as
amended, that are designed to create a competitive individual market. These conditions are
intended to prevent an HRA plan sponsor from intentionally or unintentionally, directly or
indirectly, steering any participants or dependents with adverse health factors away from its
traditional group health plan, if any, and toward individual health insurance coverage.

(c) General rule. An HRA will be considered to be integrated with individual health insurance
coverage for purposes of PHS Act sections 2711 and 2713 and §54.9815-2711(d)(4) of this
chapter and will not be considered to discriminate in violation of section 9802 and PHS Act
section 2705 solely because it is integrated with individual health insurance coverage, provided
that the conditions of this paragraph (c) are satisfied. See paragraph (e) of this section for how
these conditions apply to an individual coverage HRA integrated with Medicare. For purposes of
this section, medical care expenses means medical care expenses as defined in §54.9815-
2711(d)(6)(11) of this chapter and Exchange means Exchange as defined in 45 CFR 155.20.

(1)Enrollment in individual health insurance coverage.
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(1) In general. The HRA must require that the participant and any dependent(s) are
enrolled in individual health insurance coverage that is subject to and complies
with the requirements in PHS Act section 2711 (and § 54.9815-2711(a)(2) of this
chapter) and PHS Act section 2713 (and § 54.9815-2713(a)(1) of this chapter), for
each month that the individual(s) are covered by the HRA. For purposes of this
paragraph (c), all individual health insurance coverage, except for individual
health insurance coverage that consists solely of excepted benefits, is treated as
being subject to and complying with PHS Act sections 2711 and 2713. References
to individual health insurance coverage in this paragraph (c) do not include
individual health insurance coverage that consists solely of excepted benefits.

(11) Forfeiture. The HRA must provide that if any individual covered by the HRA
ceases to be covered by individual health insurance coverage, the HRA will not
reimburse medical care expenses that are incurred by that individual after the
individual health insurance coverage ceases. In addition, if the participant and all
dependents covered by the participant's HRA cease to be covered by individual
health insurance coverage, the participant must forfeit the HRA. In either case, the
HRA must reimburse medical care expenses incurred by the individual prior to
the cessation of individual health insurance coverage to the extent the medical
care expenses are otherwise covered by the HRA, but the HRA may limit the
period to submit medical care expenses for reimbursement to a reasonable
specified time period. If a participant or dependent loses coverage under the HRA
for a reason other than cessation of individual health insurance coverage, COBRA
and other continuation coverage requirements may apply.

(i11) Grace periods and retroactive termination of individual health insurance
coverage. In the event an individual is initially enrolled in individual health
insurance coverage and subsequently timely fails to pay premiums for the
coverage, with the result that the individual is in a grace period, the individual is
considered to be enrolled in individual health insurance coverage for purposes of
this paragraph (c)(1) and the individual coverage HRA must reimburse medical
care expenses incurred by the individual during that time period to the extent the
medical care expenses are otherwise covered by the HRA. If the individual fails to
pay the applicable premium(s) by the end of the grace period and the coverage is
cancelled or terminated, including retroactively, or if the individual health
insurance coverage is cancelled or terminated retroactively for some other reason
(for example, a rescission), an individual coverage HRA must require that a
participant notify the HRA that coverage has been cancelled or terminated and the
date on which the cancellation or termination is effective. After the individual
coverage HRA has received the notice of cancellation or termination, the HRA
may not reimburse medical care expenses incurred on and after the date the
individual health insurance coverage was cancelled or terminated, which is
considered to be the date of termination of coverage under the HRA.

(2) No traditional group health plan may be offered to same participants. To the extent a
plan sponsor offers any class of employees (as defined in paragraph (d) of this section) an
individual coverage HRA, the plan sponsor may not also offer a traditional group health
plan to the same class of employees, except as provided in paragraph (d)(5) of this
section. For purposes of this section, a traditional group health plan is any group health



plan other than either an account-based group health plan or a group health plan that
consists solely of excepted benefits. Therefore, a plan sponsor may not offer a choice
between an individual coverage HRA or a traditional group health plan to any participant
or dependent.

(3) Same terms requirement.
(1) In general. If a plan sponsor offers an individual coverage HRA to a class of
employees described in paragraph (d) of this section, the HRA must be offered on the
same terms to all participants within the class, except as provided in paragraphs (c¢)(3)(i1)
through (vi) and (d)(5) of this section.

(i1) Carryover amounts, salary reduction arrangements, and transfer amounts. Amounts
that are not used to reimburse medical care expenses for any plan year that are made
available to participants in later plan years are disregarded for purposes of determining
whether an HRA is offered on the same terms, provided that the method for determining
whether participants have access to unused amounts in future years, and the methodology
and formula for determining the amounts of unused funds which they may access in
future years, is the same for all participants in a class of employees. In addition, the
ability to pay the portion of the premium for individual health insurance coverage that is
not covered by the HRA, if any, by using a salary reduction arrangement under section
125 is considered to be a term of the HRA for purposes of this paragraph (c)(3).
Therefore, an HRA is not provided on the same terms unless the salary reduction
arrangement, if made available to any participant in a class of employees, is made
available on the same terms to all participants (other than former employees, as defined
in paragraph (c)(3)(iv) of this section) in the class of employees. Further, to the extent
that a participant in an individual coverage HRA was previously covered by another
HRA and the current individual coverage HRA makes available amounts that were not
used to reimburse medical care expenses under the prior HRA (transferred amounts), the
transferred amounts are disregarded for purposes of determining whether the HRA is
offered on the same terms, provided that if the HRA makes available transferred
amounts, it does so on the same terms for all participants in the class of employees.

(111) Permitted variation. An HRA does not fail to be provided on the same terms solely
because the maximum dollar amount made available to participants in a class of
employees to reimburse medical care expenses for any plan year increases in accordance
with paragraph (c)(3)(ii1)(A) or (B) of this section.
(A) Variation due to number of dependents. An HRA does not fail to be provided
on the same terms to participants in a class of employees solely because the
maximum dollar amount made available to those participants to reimburse
medical care expenses for any plan year increases as the number of the
participant's dependents who are covered under the HRA increases, so long as the
same maximum dollar amount attributable to the increase in family size is made
available to all participants in that class of employees with the same number of
dependents covered by the HRA.

(B) Variation due to age. An HRA does not fail to be provided on the same terms
to participants in a class of employees solely because the maximum dollar amount
made available under the terms of the HRA to those participants to reimburse
medical care expenses for any plan year increases as the age of the participant



increases, so long as the requirements in paragraphs (c¢)(3)(iii)(B)(1) and (2) of
this section are satisfied. For the purpose of this paragraph (c)(3)(ii1)(B), the plan
sponsor may determine the age of the participant using any reasonable method for
a plan year, so long as the plan sponsor determines each participant's age for the
purpose of this paragraph (¢)(3)(iii)(B) using the same method for all participants
in the class of employees for the plan year and the method is determined prior to
the plan year.

(1) The same maximum dollar amount attributable to the increase in age is

made available to all participants who are the same age.

(2) The maximum dollar amount made available to the oldest
participant(s) is not more than three times the maximum dollar amount
made available to the youngest participant(s).

(iv) Former employees. An HRA does not fail to be treated as provided on the same
terms if the plan sponsor offers the HRA to some, but not all, former employees within a
class of employees. However, if a plan sponsor offers the HRA to one or more former
employees within a class of employees, the HRA must be offered to the former
employee(s) on the same terms as to all other employees within the class, except as
provided in paragraph (c)(3)(i1) of this section. For purposes of this section, a former
employee is an employee who is no longer performing services for the employer.

(v) New employees or new dependents. For a participant whose coverage under the HRA
becomes effective later than the first day of the plan year, the HRA does not fail to be
treated as being provided on the same terms to the participant if the maximum dollar
amount made available to the participant either is the same as the maximum dollar
amount made available to participants in the participant's class of employees whose
coverage became effective as of the first day of the plan year, or is pro-rated consistent
with the portion of the plan year in which the participant is covered by the HRA.
Similarly, if the HRA provides for variation in the maximum amount made available to
participants in a class of employees based on the number of a participant's dependents
covered by the HRA, and the number of a participant's dependents covered by the HRA
changes during a plan year (either increasing or decreasing), the HRA does not fail to be
treated as being provided on the same terms to the participant if the maximum dollar
amount made available to the participant either is the same as the maximum dollar
amount made available to participants in the participant's class of employees who had the
same number of dependents covered by the HRA on the first day of the plan year or is
pro-rated for the remainder of the plan year after the change in the number of the
participant's dependents covered by the HRA consistent with the portion of the plan year
in which that number of dependents are covered by the HRA. The method the HRA uses
to determine amounts made available for participants whose coverage under the HRA is
effective later than the first day of the plan year or who have changes in the number of
dependents covered by the HRA during a plan year must be the same for all participants
in the class of employees and the method must be determined prior to the beginning of
the plan year.

(vi) HSA-compatible HRAs. An HRA does not fail to be treated as provided on the same
terms if the plan sponsor offers participants in a class of employees a choice between an
HSA-compatible individual coverage HRA and an individual coverage HRA that is not



HSA compatible, provided both types of HRAs are offered to all participants in the class
of employees on the same terms. For the purpose of this paragraph (c)(3)(vi), an HSA-
compatible individual coverage HRA is an individual coverage HRA that is limited in
accordance with applicable guidance under section 223 such that an individual covered
by such an HRA is not disqualified from being an eligible individual under section 223.

(vii) Examples. The following examples illustrate the provisions of this paragraph (c)(3),
without taking into account the provisions of paragraph (d) of this section. In each
example, the HRA is an individual coverage HRA that has a calendar year plan year and
may reimburse any medical care expenses, including premiums for individual health
insurance coverage (except as provided in paragraph (c)(3)(vii)(E) of this section
(Example 5)). Further, in each example, assume the HRA is offered on the same terms,
except as otherwise specified in the example and that no participants or dependents are
Medicare beneficiaries.
(A)
Example (1). Carryover amounts permitted.
(1) Facts. For 2020 and again for 2021, Plan Sponsor A offers all employees
$7,000 each in an HRA, and the HRA provides that amounts that are unused at
the end of a plan year may be carried over to the next plan year, with no
restrictions on the use of the carryover amounts compared to the use of newly
available amounts. At the end of 2020, some employees have used all of the funds
in their HRAs, while other employees have balances remaining that range from
$500 to $1,750 that are carried over to 2021 for those employees.
(2) Conclusion. The same terms requirement of this paragraph (c)(3) is satisfied in
this paragraph (c)(3)(vii)(A) (Example 1) for 2020 because Plan Sponsor A offers
all employees the same amount, $7,000, in an HRA for that year. The same terms
requirement is also satisfied for 2021 because Plan Sponsor A again offers all
employees the same amount for that year, and the carryover amounts that some
employees have are disregarded in applying the same terms requirement because
the amount of the carryover for each employee (that employee's balance) and each
employee's access to the carryover amounts is based on the same terms.

(B)
Example (2). Employees hired after the first day of the plan year.

(1) Facts. For 2020, Plan Sponsor B offers all employees employed on January 1,
2020, $7,000 each in an HRA for the plan year. Employees hired after January 1,
2020, are eligible to enroll in the HRA with an effective date of the first day of the
month following their date of hire, as long as they have enrolled in individual
health insurance coverage effective on or before that date, and the amount offered
to these employees is pro-rated based on the number of months remaining in the
plan year, including the month which includes their coverage effective date.

(2) Conclusion. The same terms requirement of this paragraph (c)(3) is satisfied in
this paragraph (c)(3)(vii)(B) (Example 2) for 2020 because Plan Sponsor B offers
all employees employed on the first day of the plan year the same amount,

$7,000, in an HRA for that plan year and all employees hired after January 1,
2020, a pro-rata amount based on the portion of the plan year during which they
are enrolled in the HRA.
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Example (3). HRA amounts offered vary based on number of dependents.

(1) Facts. For 2020, Plan Sponsor C offers its employees the following amounts in
an HRA: $1,500, if the employee is the only individual covered by the HRA;
$3,500, if the employee and one dependent are covered by the HRA; and $5,000,
if the employee and more than one dependent are covered by the HRA.

(2) Conclusion. The same terms requirement of this paragraph (c)(3) is satisfied in
this paragraph (¢)(3)(vii)(C) (Example 3) because paragraph (c)(3)(ii1)(A) of this
section allows the maximum dollar amount made available in an HRA to increase
as the number of the participant's dependents covered by the HRA increases and
Plan Sponsor C makes the same amount available to each employee with the same
number of dependents covered by the HRA.

(D)

Example (4). HRA amounts offered vary based on increases in employees' ages.
(1) Facts. For 2020, Plan Sponsor D offers its employees the following amounts
in an HRA: $1,000 each for employees age 25 to 35; $2,000 each for employees
age 36 to 45; $2,500 each for employees age 46 to 55; and $4,000 each for
employees over age 55.

(2) Conclusion. The same terms requirement of this paragraph (c)(3) is not
satisfied in this paragraph (c)(3)(vii)(D) (Example 4) because the terms of the
HRA provide the oldest participants (those over age 55) with more than three
times the amount made available to the youngest participants (those ages 25 to
35), in violation of paragraph (c)(3)(iii)(B)(2) of this section.

(E)
Example (5). Application of same terms requirement to premium only HRA.

(1) Facts. For 2020, Plan Sponsor E offers its employees an HRA that reimburses
only premiums for individual health insurance coverage, up to $10,000 for the
year. Employee A enrolls in individual health insurance coverage with a $5,000
premium for the year and is reimbursed $5,000 from the HRA. Employee B
enrolls in individual health insurance coverage with an $8,000 premium for the
year and is reimbursed $8,000 from the HRA.

(2) Conclusion. The same terms requirement of this paragraph (c)(3) is satisfied in
this paragraph (c)(3)(vii)(E) (Example 5) because Plan Sponsor E offers the HRA
on the same terms to all employees, notwithstanding that some employees receive
a greater amount of reimbursement than others based on the cost of the individual
health insurance coverage selected by the employee.

(4)Opt out. Under the terms of the HRA, a participant who is otherwise eligible for
coverage must be permitted to opt out of and waive future reimbursements on behalf of
the participant and all dependents eligible for the HRA from the HRA once, and only
once, with respect to each plan year. The HRA may establish timeframes for enrollment
in (and opting out of) the HRA but, in general, the opportunity to opt out must be
provided in advance of the first day of the plan year. For participants who become
eligible to participate in the HRA on a date other than the first day of the plan year (or
who become eligible fewer than 90 days prior to the plan year or for whom the notice
under paragraph (c)(6) of this section is required to be provided as set forth in paragraph
(c)(6)(1)(C) of this section), or for a dependent who newly becomes eligible during the
plan year, this opportunity must be provided during the applicable HRA enrollment



period(s) established by the HRA for these individuals. Further, under the terms of the
HRA, upon termination of employment, for a participant who is covered by the HRA,
either the remaining amounts in the HRA must be forfeited or the participant must be
permitted to permanently opt out of and waive future reimbursements from the HRA on
behalf of the participant and all dependents covered by the HRA.

(5)Reasonable procedures for coverage substantiation.
(1) Substantiation of individual health insurance coverage for the plan year. The
HRA must implement, and comply with, reasonable procedures to substantiate
that participants and each dependent covered by the HRA are, or will be, enrolled
in individual health insurance coverage for the plan year (or for the portion of the
plan year the individual is covered by the HRA, if applicable). The HRA may
establish the date by which this substantiation must be provided, but, in general,
the date may be no later than the first day of the plan year. However, for a
participant who is not eligible to participate in the HRA on the first day of the
plan year (or who becomes eligible fewer than 90 days prior to the plan year or
for whom the notice under paragraph (c)(6) of this section is required to be
provided as set forth in paragraph (¢)(6)(i)(C) of this section), the HRA may
establish the date by which this substantiation must be provided, but that date may
be no later than the date the HRA coverage begins. Similarly, for a participant
who adds a new dependent during the plan year, the HRA may establish the date
by which this substantiation must be provided, but the date may be no later than
the date the HRA coverage for the new dependent begins; however, to the extent
the dependent's coverage under the HRA is effective retroactively, the HRA may
establish a reasonable time by which this substantiation is required, but must
require it be provided before the HRA will reimburse any medical care expense
for the newly added dependent. The reasonable procedures an HRA may use to
implement the substantiation requirement set forth in this paragraph (c)(5)(i) may
include a requirement that a participant substantiate enrollment by providing
either:
(A) A document from a third party (for example, the issuer or an
Exchange) showing that the participant and any dependents covered by the
HRA are, or will be, enrolled in individual health insurance coverage (for
example, an insurance card or an explanation of benefits document
pertaining to the relevant time period or documentation from the Exchange
showing that the individual has completed the application and plan
selection); or

(B) An attestation by the participant stating that the participant and
dependent(s) covered by the HRA are, or will be, enrolled in individual
health insurance coverage, the date coverage began or will begin, and the
name of the provider of the coverage.

(i1) Coverage substantiation with each request for reimbursement of medical care
expenses. Following the initial substantiation of coverage, with each new request
for reimbursement of an incurred medical care expense for the same plan year, the
HRA may not reimburse a participant for any medical care expenses unless, prior
to each reimbursement, the participant substantiates that the individual on whose
behalf medical care expenses are requested to be reimbursed continues to be
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enrolled in individual health insurance coverage for the month during which the
medical care expenses were incurred. The HRA must implement, and comply
with, reasonable procedures to satisfy this requirement. This substantiation may
be in the form of a written attestation by the participant, which may be part of the
form used to request reimbursement, or a document from a third party (for
example, a health insurance issuer) showing that the participant or the dependent,
if applicable, are or were enrolled in individual health insurance coverage for the
applicable month.

(i11) Reliance on substantiation. For purposes of this paragraph (c)(5), an HRA
may rely on the participant's documentation or attestation unless the HRA, its plan
sponsor, or any other entity acting in an official capacity on behalf of the HRA
has actual knowledge that any individual covered by the HRA is not, or will not
be, enrolled in individual health insurance coverage for the plan year (or
applicable portion of the plan year) or the month, as applicable.

(6)Notice requirement.

(1) Timing. The HRA must provide a written notice to each participant:
(A) At least 90 calendar days before the beginning of each plan year for
any participant who is not described in either paragraph (c)(6)(1)(B) or (C)
of this section;

(B) No later than the date on which the HRA may first take effect for the
participant, for any participant who is not eligible to participate at the
beginning of the plan year (or is not eligible to participate at the time the
notice is provided at least 90 calendar days before the beginning of the
plan year pursuant to paragraph (c)(6)(i)(A) of this section); or

(C) No later than the date on which the HRA may first take effect for the
participant, for any participant who is employed by an employer that is
first established less than 120 days before the beginning of the first plan
year of the HRA; this paragraph (¢)(6)(i)(C) applies only with respect to
the first plan year of the HRA.

(i1) Content. The notice must include all the information described in this
paragraph (c)(6)(i1) (and may include any additional information that does not
conflict with that information). To the extent that the Departments of the
Treasury, Labor and Health and Human Services provide model notice language
for certain elements of this required notice, HRAs are permitted, but not required,
to use the model language.
(A) A description of the terms of the HRA, including the maximum dollar
amount available for each participant (including the self-only HRA
amount available for the plan year (or the maximum dollar amount
available for the plan year if the HRA provides for reimbursements up to a
single dollar amount regardless of whether a participant has self-only or
other than self-only coverage)), any rules regarding the proration of the
maximum dollar amount applicable to any participant (or dependent, if
applicable) who is not eligible to participate in the HRA for the entire plan
year, whether (and which of) the participant's dependents are eligible for



the HRA, a statement that there are different kinds of HRAs (including a
qualified small employer health reimbursement arrangement) and the
HRA being offered is an individual coverage HRA, a statement that the
HRA requires the participant and any covered dependents to be enrolled in
individual health insurance coverage (or Medicare Part A and B or
Medicare Part C, if applicable), a statement that the coverage in which the
participant and any covered dependents must be enrolled cannot be short-
term, limited-duration insurance or consist solely of excepted benefits, if
the HRA is subject to the Employee Retirement Income Security Act
(ERISA), a statement that individual health insurance coverage in which
the participant and any covered dependents are enrolled is not subject to
ERISA, if the conditions under 29 CFR 2510.3-1(1) are satisfied, the date
as of which coverage under the HRA may first become effective (both for
participants whose coverage will become effective on the first day of the
plan year and for participants whose HRA coverage may become effective
at a later date), the dates on which the HRA plan year begins and ends,
and the dates on which the amounts newly made available under the HRA
will be made available.

(B) A statement of the right of the participant to opt out of and waive
future reimbursements from the HRA, as set forth under paragraph (c)(4)
of this section.

(C) A description of the potential availability of the premium tax credit if
the participant opts out of and waives future reimbursements from the
HRA and the HRA is not affordable for one or more months under
§1.36B-2(c)(5) of this chapter, a statement that even if the participant opts
out of and waives future reimbursements from an HRA, the offer will
prohibit the participant (and, potentially, the participant's dependents)
from receiving a premium tax credit for the participant's coverage (or the
dependent's coverage, if applicable) on an Exchange for any month that
the HRA 1is affordable under §1.36B-2(c)(5) of this chapter, a statement
describing how the participant may find assistance with determining
affordability, a statement that, if the participant is a former employee, the
offer of the HRA does not render the participant (or the participant's
dependents, if applicable) ineligible for the premium tax credit regardless
of whether it is affordable under §1.36B-2(c)(5) of this chapter, and a
statement that if the participant or dependent is enrolled in Medicare, he or
she is ineligible for the premium tax credit without regard to the offer or
acceptance of the HRA;

(D) A statement that if the participant accepts the HRA, the participant
may not claim a premium tax credit for the participant's Exchange
coverage for any month the HRA may be used to reimburse medical care
expenses of the participant, and a premium tax credit may not be claimed
for the Exchange coverage of the participant's dependents for any month
the HRA may be used to reimburse medical care expenses of the
dependents.



(E) A statement that the participant must inform any Exchange to which
the participant applies for advance payments of the premium tax credit of
the availability of the HRA; the self-only HRA amount available for the
HRA plan year (or the maximum dollar amount available for the plan year
if the HRA provides for reimbursements up to a single dollar amount
regardless of whether a participant has self-only or other than self-only
coverage) as set forth in the written notice in accordance with paragraph
(c)(6)(i1)(A) of this section; whether the HRA is also available to the
participant's dependents and if so, which ones; the date as of which
coverage under the HRA may first become effective; the date on which the
plan year begins and the date on which it ends; and whether the participant
is a current employee or former employee.

(F) A statement that the participant should retain the written notice
because it may be needed to determine whether the participant is allowed a
premium tax credit on the participant's individual income tax return.

(G) A statement that the HRA may not reimburse any medical care
expense unless the substantiation requirement set forth in paragraph
(c)(5)(i1) of this section is satisfied and a statement that the participant
must also provide the substantiation required by paragraph (c)(5)(1) of this
section.

(H) A statement that if the individual health insurance coverage (or
coverage under Medicare Part A and B or Medicare Part C) of a
participant or dependent ceases, the HRA will not reimburse any medical
care expenses that are incurred by the participant or dependent, as
applicable, after the coverage ceases, and a statement that the participant
must inform the HRA if the participant's or dependent's individual health
insurance coverage (or coverage under Medicare Part A and B or
Medicare Part C) is cancelled or terminated retroactively and the date on
which the cancellation or termination is effective.

(I) The contact information (including a phone number) for an individual
or a group of individuals who participants may contact in order to receive
additional information regarding the HRA. The plan sponsor may
determine which individual or group of individuals is best suited to be the
specified contact.

(J) A statement of availability of a special enrollment period to enroll in or
change individual health insurance coverage, through or outside of an
Exchange, for the participant and any dependents who newly gain access
to the HRA and are not already covered by the HRA.

(d) Classes of employees.
(1) In general. This paragraph (d) sets forth the rules for determining classes of
employees. Paragraph (d)(2) of this section sets forth the specific classes of employees;
paragraph (d)(3) of this section sets forth a minimum class size requirement that applies
in certain circumstances; paragraph (d)(4) of this section sets forth rules regarding the
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definition of "full-time employees," "part-time employees," and "seasonal employees";
paragraph (d)(5) of this section sets forth a special rule for new hires; and paragraph
(d)(6) of this section addresses student premium reduction arrangements. For purposes of
this section, including determining classes under this paragraph (d), the employer is the
common law employer and is determined without regard to the rules under sections
414(b), (c), (m), and (o) that would treat the common law employer as a single employer
with certain other entities.

(2)List of classes. Participants may be treated as belonging to a class of employees based
on whether they are, or are not, included in the classes described in this paragraph (d)(2).
If the individual coverage HRA is offered to former employees, former employees are
considered to be in the same class in which they were included immediately before
separation from service. Before each plan year, a plan sponsor must determine for the
plan year which classes of employees it intends to treat separately and the definition of
the relevant class(es) it will apply, to the extent these regulations permit a choice. After
the classes and the definitions of the classes are established for a plan year, a plan
sponsor may not make changes to the classes of employees or the definitions of those
relevant classes with respect to that plan year.
(1) Full-time employees, defined at the election of the plan sponsor to mean either
full-time employees under section 4980H (and §54.4980H-1(a)(21) of this
chapter) or employees who are not part-time employees (as described in §1.105-
11(c)(2)(i11)(C) of this chapter);

(i1) Part-time employees, defined at the election of the plan sponsor to mean either
employees who are not full-time employees under section 4980H (and under
§54.4980H-1(a)(21) of this chapter (which defines full-time employee)) or
employees who are part-time employees as described in §1.105-11(c)(2)(ii1)(C) of
this chapter;

(111) Employees who are paid on a salary basis;
(iv) Non-salaried employees (such as, for example, hourly employees);

(v) Employees whose primary site of employment is in the same rating area as
defined in 45 CFR 147.102(b);

(vi) Seasonal employees, defined at the election of the plan sponsor to mean
seasonal employees as described in either § 54.4980H-1(a)(38) or §1.105-
11(c)(2)(i11)(C) of this chapter;

(vii) Employees included in a unit of employees covered by a particular collective
bargaining agreement (or an appropriate related participation agreement) in which
the plan sponsor participates (as described in §1.105-11(c)(2)(ii1)(D) of this
chapter);

(viii) Employees who have not satisfied a waiting period for coverage (if the
waiting period complies with §54.9815-2708 of this chapter);



(ix) Non-resident aliens with no U.S.-based income (as described in §1.105-
11(c)(2)(i11)(E) of this chapter);

(x) Employees who, under all the facts and circumstances, are employees of an
entity that hired the employees for temporary placement at an entity that is not the
common law employer of the employees and that is not treated as a single
employer with the entity that hired the employees for temporary placement under
section 414(b), (¢), (m), or (0); or

(x1) A group of participants described as a combination of two or more of the
classes of employees set forth in paragraphs (d)(2)(i1) through (x) of this section.

(3)Minimum class size requirement.
(1) In general. If a class of employees is subject to the minimum class size
requirement as set forth in this paragraph (d)(3), the class must consist of at least a
minimum number of employees (as described in paragraphs (d)(3)(iii) and (iv) of
this section), otherwise, the plan sponsor may not treat that class as a separate
class of employees. Paragraph (d)(3)(i1) of this section sets forth the
circumstances in which the minimum class size requirement applies to a class of
employees, paragraph (d)(3)(iii) of this section sets forth the rules for determining
the applicable class size minimum, and paragraph (d)(3)(iv) of this section sets
forth the rules for a plan sponsor to determine if it satisfies the minimum class
size requirement with respect to a class of employees.

(i1) Circumstances in which minimum class size requirement applies.
(A) The minimum class size requirement applies only if a plan sponsor
offers a traditional group health plan to one or more classes of employees
and offers an individual coverage HRA to one or more other classes of
employees.

(B) The minimum class size requirement does not apply to a class of
employees offered a traditional group health plan or a class of employees
offered no coverage.

(C) The minimum class size requirement applies to a class of employees
offered an individual coverage HRA if the class is full-time employees,
part-time employees, salaried employees, non-salaried employees, or
employees whose primary site of employment is in the same rating area
(described in paragraph (d)(2)(1), (ii), (ii1), (iv), or (v) of this section,
respectively, and referred to collectively as the applicable classes or
individually as an applicable class), except that:
(1) In the case of the class of employees whose primary site of
employment is in the same rating area (as described in paragraph
(d)(2)(v) of this section), the minimum class size requirement does
not apply if the geographic area defining the class is a State or a
combination of two or more entire States; and

(2) In the case of the classes of employees that are full-time
employees and part-time employees (as described in paragraphs



(d)(2)(1) and (i1) of this section, respectively), the minimum class
size requirement applies only to those classes (and the classes are
only applicable classes) if the employees in one such class are
offered a traditional group health plan while the employees in the
other such class are offered an individual coverage HRA. In such a
case, the minimum class size requirement applies only to the class
offered an individual coverage HRA.

(D) A class of employees offered an individual coverage HRA 1is also
subject to the minimum class size requirement if the class is a class of
employees created by combining at least one of the applicable classes (as
defined in paragraph (d)(3)(i1)(C) of this section) with any other class,
except that the minimum class size requirement shall not apply to a class
that is the result of a combination of one of the applicable classes and a
class of employees who have not satisfied a waiting period (as described
in paragraph (d)(2)(viii) of this section).

(i11) Determination of the applicable class size minimum.
(A) In general. The minimum number of employees that must be in a class
of employees that is subject to the minimum class size requirement (the
applicable class size minimum) is determined prior to the beginning of the
plan year for each plan year of the individual coverage HRA and is:
(1) 10, for an employer with fewer than 100 employees;

(2) A number, rounded down to a whole number, equal to 10
percent of the total number of employees, for an employer with
100 to 200 employees; and

(3) 20, for an employer with more than 200 employees.

(B) Determining employer size. For purposes of this paragraph (d)(3), the
number of employees of an employer is determined in advance of the plan
year of the HRA based on the number of employees that the employer
reasonably expects to employ on the first day of the plan year.

(iv) Determining if a class satisfies the applicable class size minimum. For
purposes of this paragraph (d)(3), whether a class of employees satisfies the
applicable class size minimum for a plan year of the individual coverage HRA is
based on the number of employees in the class offered the individual coverage
HRA as of the first day of the plan year. Therefore, this determination is not based
on the number of employees that actually enroll in the individual coverage HRA,
and this determination is not affected by changes in the number of employees in
the class during the plan year.

(4)Consistency requirement. For any plan year, a plan sponsor may define "full-time
employee," "part-time employee," and "seasonal employee" in accordance with the
relevant provisions of sections 105(h) or 4980H, as set forth in paragraphs (d)(2)(i), (i1),
and (vi) of this section, if:



(1) To the extent applicable under the HRA for the plan year, each of the three
classes of employees are defined in accordance with section 105(h) or each of the
three classes of employees are defined in accordance with section 4980H for the
plan year; and

(i1) The HRA plan document sets forth the applicable definitions prior to the
beginning of the plan year to which the definitions will apply.

(5)Special rule for new hires.
(1) In general. Notwithstanding paragraphs (c)(2) and (3) of this section, a plan
sponsor that offers a traditional group health plan to a class of employees may
prospectively offer the employees in that class of employees who are hired on or
after a certain future date (the new hire date) an individual coverage HRA (with
this group of employees referred to as the new hire subclass), while continuing to
offer employees in that class of employees who are hired before the new hire date
a traditional group health plan (with the rule set forth in this sentence referred to
as the special rule for new hires). For the new hire subclass, the individual
coverage HRA must be offered on the same terms to all participants within the
subclass, in accordance with paragraph (c)(3) of this section. In accordance with
paragraph (c)(2) of this section, a plan sponsor may not offer a choice between an
individual coverage HRA or a traditional group health plan to any employee in
the new hire subclass or to any employee in the class who is not a member of the
new hire subclass.

(i1) New hire date. A plan sponsor may set the new hire date for a class of
employees prospectively as any date on or after January 1, 2020. A plan sponsor
may set different new hire dates prospectively for separate classes of employees.

(111) Discontinuation of use of special rule for new hires and multiple applications
of the special rule for new hires. A plan sponsor may discontinue use of the
special rule for new hires at any time for any class of employees. In that case, the
new hire subclass is no longer treated as a separate subclass of employees. In the
event a plan sponsor applies the special rule for new hires to a class of employees
and later discontinues use of the rule to the class of employees, the plan sponsor
may later apply the rule if the application of the rule would be permitted under the
rules for initial application of the special rule for new hires. If a plan sponsor, in
accordance with the requirements for the special rule for new hires, applies the
rule to a class of employees subsequent to any prior application and
discontinuance of the rule to that class, the new hire date must be prospective.

(1iv) Application of the minimum class size requirement under the special rule for
new hires. The minimum class size requirement set forth in paragraph (d)(3) of
this section does not apply to the new hire subclass. However, if a plan sponsor
subdivides the new hire subclass subsequent to creating the new hire subclass, the
minimum class size requirement set forth in paragraph (d)(3) of this section
applies to any class of employees created by subdividing the new hire subclass, if
the minimum class size requirement otherwise applies.



(6)Student employees offered student premium reduction arrangements. For purposes of
this section, if an institution of higher education (as defined in the Higher Education Act
of 1965) offers a student employee a student premium reduction arrangement, the
employee is not considered to be part of the class of employees to which the employee
would otherwise belong. For the purpose of this paragraph (d)(6) and paragraph (f)(1) of
this section, a student premium reduction arrangement is defined as any program offered
by an institution of higher education under which the cost of insured or self-insured
student health coverage is reduced for certain students through a credit, offset,
reimbursement, stipend or similar arrangement. A student employee offered a student
premium reduction arrangement is also not counted for purposes of determining the
applicable class size minimum under paragraph (d)(3)(iii) of this section. If a student
employee is not offered a student premium reduction arrangement (including if the
student employee is offered an individual coverage HRA instead), the student employee
is considered to be part of the class of employees to which the employee otherwise
belongs and is counted for purposes of determining the applicable class size minimum
under paragraph (d)(3)(iii) of this section.

(e)Integration of Individual Coverage HRAs with Medicare.
(1)General rule. An individual coverage HRA will be considered to be integrated with
Medicare (and deemed to comply with PHS Act sections 2711 and 2713 and §54.9815-
2711(d)(4) of this chapter), provided that the conditions of paragraph (c) of this section
are satisfied, subject to paragraph (e)(2) of this section. Nothing in this section requires
that a participant and his or her dependents all have the same type of coverage; therefore,
an individual coverage HRA may be integrated with Medicare for some individuals and
with individual health insurance coverage for others, including, for example, a participant
enrolled in Medicare Part A and B or Part C and his or her dependents enrolled in
individual health insurance coverage.

(1)Application of conditions in paragraph (c) of this section.
(1) In general. Except as provided in paragraph (e)(2)(ii) of this section, in
applying the conditions of paragraph (c) of this section with respect to integration
with Medicare, a reference to "individual health insurance coverage" is deemed to
refer to coverage under Medicare Part A and B or Part C. References in this
section to integration of an HRA with Medicare refer to integration of an
individual coverage HRA with Medicare Part A and B or Part C.

(i1) Exceptions. For purposes of the statement regarding ERISA under the notice
content element under paragraph (c)(6)(i1)(A) of this section and the statement
regarding the availability of a special enrollment period under the notice content
element under paragraph (c)(6)(i1)(J) of this section, the term individual health
insurance coverage means only individual health insurance coverage and does not
also mean coverage under Medicare Part A and B or Part C.

(f)Examples.
(1)Examples regarding classes and the minimum class size requirement. The following
examples illustrate the provisions of paragraph (c)(3) of this section, taking into account
the provisions of paragraphs (d)(1) through (4) and (d)(6) of this section. In each
example, the HRA is an individual coverage HRA that may reimburse any medical care



expenses, including premiums for individual health insurance coverage and it is assumed
that no participants or dependents are Medicare beneficiaries.

0

Example (1). Collectively bargained employees offered traditional group health plan;
non-collectively bargained employees offered HRA.

(A) Facts. For 2020, Plan Sponsor A offers its employees covered by a collective
bargaining agreement a traditional group health plan (as required by the collective
bargaining agreement) and all other employees (non-collectively bargained employees)
each an HRA on the same terms.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is
satisfied in this paragraph (f)(1)(i) (Example 1) because collectively bargained and non-
collectively bargained employees may be treated as different classes of employees, one of
which may be offered a traditional group health plan and the other of which may be
offered an individual coverage HRA, and Plan Sponsor A offers the HRA on the same
terms to all participants who are non-collectively bargained employees. The minimum
class size requirement does not apply to this paragraph (f)(1)(i) (Example 1) even though
Plan Sponsor A offers one class a traditional group health plan and one class the HRA
because collectively bargained and non-collectively bargained employees are not
applicable classes that are subject to the minimum class size requirement.

(ii)

Example (2). Collectively bargained employees in one unit offered traditional group
health plan and in another unit offered HRA.

(A) Facts. For 2020, Plan Sponsor B offers its employees covered by a collective
bargaining agreement with Local 100 a traditional group health plan (as required by the
collective bargaining agreement), and its employees covered by a collective bargaining
agreement with Local 200 each an HRA on the same terms (as required by the collective
bargaining agreement).

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is
satisfied in this paragraph (f)(1)(i1) (Example 2) because the employees covered by the
collective bargaining agreements with the two separate bargaining units (Local 100 and
Local 200) may be treated as two different classes of employees and Plan Sponsor B
offers an HRA on the same terms to the participants covered by the agreement with Local
200. The minimum class size requirement does not apply to this paragraph (f)(1)(i1)
(Example 2) even though Plan Sponsor B offers the Local 100 employees a traditional
group health plan and the Local 200 employees an HRA because collectively bargained
employees are not applicable classes that are subject to the minimum class size
requirement.

(iii)

Example (3). Employees in a waiting period offered no coverage; other employees
offered an HRA.

(A) Facts. For 2020, Plan Sponsor C offers its employees who have completed a waiting
period that complies with the requirements for waiting periods in § 54.9815-2708 of this
chapter each an HRA on the same terms and does not offer coverage to its employees
who have not completed the waiting period.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is
satisfied in this paragraph (f)(1)(iii) (Example 3) because employees who have completed
a waiting period and employees who have not completed a waiting period may be treated



as different classes and Plan Sponsor C offers the HRA on the same terms to all
participants who have completed the waiting period. The minimum class size requirement
does not apply to this paragraph (f)(1)(iii) (Example 3) because Plan Sponsor C does not
offer at least one class of employees a traditional group health plan and because the class
of employees who have not completed a waiting period and the class of employees who
have completed a waiting period are not applicable classes that are subject to the
minimum class size requirement.

(iv)
Example (4). Employees in a waiting period offered an HRA; other employees offered a
traditional group health plan.

(A) Facts. For 2020, Plan Sponsor D offers its employees who have completed a waiting
period that complies with the requirements for waiting periods in §54.9815-2708 of this
chapter a traditional group health plan and offers its employees who have not completed
the waiting period each an HRA on the same terms.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is
satisfied in this paragraph (f)(1)(iv) (Example 4) because employees who have completed
a waiting period and employees who have not completed a waiting period may be treated
as different classes and Plan Sponsor D offers an HRA on the same terms to all
participants who have not completed the waiting period. The minimum class size
requirement does not apply to this paragraph (f)(1)(iv) (Example 4) even though Plan
Sponsor D offers employees who have completed a waiting period a traditional group
health plan and employees who have not completed a waiting period an HRA because the
class of employees who have not completed a waiting period is not an applicable class
that is subject to the minimum class size requirement (nor is the class made up of
employees who have completed the waiting period).

v)

Example (5). Staffing firm employees temporarily placed with customers offered an
HRA; other employees offered a traditional group health plan.

(A) Facts. Plan Sponsor E is a staffing firm that places certain of its employees on
temporary assignments with customers that are not the common law employers of Plan
Sponsor E's employees or treated as a single employer with Plan Sponsor E under section
414(b), (c), (m), or (o) (unrelated entities); other employees work in Plan Sponsor E's
office managing the staffing business (non-temporary employees). For 2020, Plan
Sponsor E offers its employees who are on temporary assignments with customers each
an HRA on the same terms. All other employees are offered a traditional group health
plan.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is
satisfied in this paragraph (f)(1)(v) (Example 5) because the employees who are hired for
temporary placement at an unrelated entity and non-temporary employees of Plan
Sponsor E may be treated as different classes of employees and Plan Sponsor E offers an
HRA on the same terms to all participants temporarily placed with customers. The
minimum class size requirement does not apply to this paragraph (f)(1)(v) (Example 5)
even though Plan Sponsor E offers one class a traditional group health plan and one class
the HRA because the class of employees hired for temporary placement is not an
applicable class that is subject to the minimum class size requirement (nor is the class
made up of non-temporary employees).



(vi)

Example (6). Staffing firm employees temporarily placed with customers in rating area 1
offered an HRA; other employees offered a traditional group health plan.

(A) Facts. The facts are the same as in paragraph (f)(1)(v) of this section (Example 5),
except that Plan Sponsor E has work sites in rating area 1 and rating area 2, and it offers
its 10 employees on temporary assignments with a work site in rating area 1 an HRA on
the same terms. Plan Sponsor E has 200 other employees in rating areas 1 and 2,
including its non-temporary employees in rating areas 1 and 2 and its employees on
temporary assignments with a work site in rating area 2, all of whom are offered a
traditional group health plan.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is not
satisfied in this paragraph (f)(1)(vi) (Example 6) because, even though the employees
who are temporarily placed with customers generally may be treated as employees of a
different class, because Plan Sponsor E is also using a rating area to identify the class
offered the HRA (which is an applicable class for the minimum class size requirement)
and is offering one class the HRA and another class the traditional group health plan, the
minimum class size requirement applies to the class offered the HRA, and the class
offered the HRA fails to satisfy the minimum class size requirement. Because Plan
Sponsor E employs 210 employees, the applicable class size minimum is 20, and the
HRA is offered to only 10 employees.

(vii)

Example (7). Employees in State 1 offered traditional group health plan; employees in
State 2 offered HRA.

(A) Facts. Plan Sponsor F employs 45 employees whose work site is in State 1 and 7
employees whose primary site of employment is in State 2. For 2020, Plan Sponsor F
offers its 45 employees in State 1 a traditional group health plan, and each of its 7
employees in State 2 an HRA on the same terms.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is
satisfied in this paragraph (f)(1)(vii) (Example 7) because Plan Sponsor F offers the HRA
on the same terms to all employees with a work site in State 2 and that class is a
permissible class under paragraph (d) of this section. This is because employees whose
work sites are in different rating areas may be considered different classes and a plan
sponsor may create a class of employees by combining classes of employees, including
by combining employees whose work site is in one rating area with employees whose
work site is in a different rating area, or by combining all employees whose work site is
in a state. The minimum class size requirement does not apply to this paragraph
(H(1)(vi1) (Example 7) because the minimum class size requirement does not apply if the
geographic area defining a class of employees is a state or a combination of two or more
entire states.

(viii)

Example (8). Full-time seasonal employees offered HRA; all other full-time employees
offered traditional group health plan; part-time employees offered no coverage.

(A) Facts. Plan Sponsor G employs 6 full-time seasonal employees, 75 full-time
employees who are not seasonal employees, and 5 part-time employees. For 2020, Plan
Sponsor G offers each of its 6 full-time seasonal employees an HRA on the same terms,
its 75 full-time employees who are not seasonal employees a traditional group health
plan, and offers no coverage to its 5 part-time employees.



(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is
satisfied in this paragraph (f)(1)(viii) (Example 8) because full-time seasonal employees
and full-time employees who are not seasonal employees may be considered different
classes and Plan Sponsor G offers the HRA on the same terms to all full-time seasonal
employees. The minimum class size requirement does not apply to the class offered the
HRA in this paragraph (f)(1)(vii1) (Example 8) because part-time employees are not
offered coverage and full-time employees are not an applicable class subject to the
minimum class size requirement if part-time employees are not offered coverage.

(ix)

Example (9). Full-time employees in rating area 1 offered traditional group health plan;
full-time employees in rating area 2 offered HRA; part-time employees offered no
coverage.

(A) Facts. Plan Sponsor H employs 17 full-time employees and 10 part-time employees
whose work site is in rating area 1 and 552 full-time employees whose work site is in
rating area 2. For 2020, Plan Sponsor H offers its 17 full-time employees in rating area 1
a traditional group health plan and each of its 552 full-time employees in rating area 2 an
HRA on the same terms. Plan Sponsor H offers no coverage to its 10 part-time employees
in rating area 1. Plan Sponsor H reasonably expects to employ 569 employees on the first
day of the HRA plan year.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is
satisfied in this paragraph (f)(1)(ix) (Example 9) because employees whose work sites are
in different rating areas may be considered different classes and Plan Sponsor H offers
the HRA on the same terms to all full-time employees in rating area 2. The minimum
class size requirement applies to the class offered the HRA in this paragraph (f)(1)(ix)
(Example 9) because the minimum class size requirement applies to a class based on a
geographic area unless the geographic area is a state or a combination of two or more
entire states. However, the minimum class size requirement applies only to the class
offered the HRA, and Plan Sponsor H offers the HRA to the 552 full-time employees in
rating area 2 on the first day of the plan year, satisfying the minimum class size
requirement (because the applicable class size minimum for Plan Sponsor H is 20).

()

Example (10). Employees in rating area 1 offered HRA; employees in rating area 2
offered traditional group health plan.

(A) Facts. The facts are the same as in paragraph (f)(1)(ix) of this section (Example 9)
except that Plan Sponsor H offers its 17 full-time employees in rating area 1 the HRA and
offers its 552 full-time employees in rating area 2 the traditional group health plan.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is not
satisfied in this paragraph (f)(1)(x) (Example 10) because, even though employees whose
work sites are in different rating areas generally may be considered different classes and
Plan Sponsor H offers the HRA on the same terms to all participants in rating area 1, the
HRA fails to satisfy the minimum class size requirement. Specifically, the minimum class
size requirement applies to this paragraph (f)(1)(x) (Example 10) because the minimum
class size requirement applies to a class based on a geographic area unless the geographic
area is a state or a combination of two or more entire states. Further, the applicable class
size minimum for Plan Sponsor H is 20 employees, and the HRA 1is only offered to the 17
full-time employees in rating area 1 on the first day of the HRA plan year.



(xi)
Example (11). Employees in State 1 and rating area 1 of State 2 offered HRA; employees
in all other rating areas of State 2 offered traditional group health plan.

(A) Facts. For 2020, Plan Sponsor I offers an HRA on the same terms to a total of 200
employees it employs with work sites in State 1 and in rating area 1 of State 2. Plan
Sponsor I offers a traditional group health plan to its 150 employees with work sites in
other rating areas in State 2. Plan Sponsor I reasonably expects to employ 350 employees
on the first day of the HRA plan year.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is
satisfied in this paragraph (f)(1)(x1) (Example 11). Plan Sponsor I may treat all of the
employees with a work site in State 1 and rating area 1 of State 2 as a class of employees
because employees whose work sites are in different rating areas may be considered
different classes and a plan sponsor may create a class of employees by combining
classes of employees, including by combining employees whose work site is in one rating
area with a class of employees whose work site is in a different rating area. The minimum
class size requirement applies to the class of employees offered the HRA (made up of
employees in State 1 and in rating area 1 of State 2) because the minimum class size
requirement applies to a class based on a geographic area unless the geographic area is a
state or a combination of two or more entire states. In this case, the class is made up of a
state plus a rating area which is not the entire state. However, this class satisfies the
minimum class size requirement because the applicable class size minimum for Plan
Sponsor I is 20, and Plan Sponsor I offered the HRA to 200 employees on the first day of
the plan year.

(xii)

Example (12). Salaried employees offered a traditional group health plan; hourly
employees offered an HRA.

(A) Facts. Plan Sponsor J has 163 salaried employees and 14 hourly employees. For
2020, Plan Sponsor J offers its 163 salaried employees a traditional group health plan and
each of its 14 hourly employees an HRA on the same terms. Plan Sponsor J reasonably
expects to employ 177 employees on the first day of the HRA plan year.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is not
satisfied in this paragraph (f)(1)(xii) (Example 12) because, even though salaried and
hourly employees generally may be considered different classes and Plan Sponsor J
offers the HRA on the same terms to all hourly employees, the HRA fails to satisfy the
minimum class size requirement. Specifically, the minimum class size requirement
applies in this paragraph (f)(1)(xii) (Example 12) because employees who are paid on a
salaried basis and employees who are not paid on a salaried basis are applicable classes
subject to the minimum class size requirement. Because Plan Sponsor J reasonably
expects to employ between 100 and 200 employees on the first day of the plan year, the
applicable class size minimum is 10 percent, rounded down to a whole number. Ten
percent of 177 total employees, rounded down to a whole number is 17, and the HRA is
offered to only 14 hourly employees.

(xiii)

Example (13). Part-time employees and full-time employees offered different HRAs; no
traditional group health plan offered.

(A) Facts. Plan Sponsor K has 50 full-time employees and 7 part-time employees. For
2020, Plan Sponsor K offers its 50 full-time employees $2,000 each in an HRA otherwise



provided on the same terms and each of its 7 part-time employees $500 in an HRA
otherwise provided on the same terms. Plan Sponsor K reasonably expects to employ 57
employees on the first day of the HRA plan year.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is
satisfied in this paragraph (f)(1)(xiii) (Example 13) because full-time employees and part-
time employees may be treated as different classes and Plan Sponsor K offers an HRA on
the same terms to all the participants in each class. The minimum class size requirement
does not apply to either the full-time class or the part-time class because (although in
certain circumstances the minimum class size requirement applies to a class of full-time
employees and a class of part-time employees) Plan Sponsor K does not offer any class
of employees a traditional group health plan, and the minimum class size requirement
applies only when, among other things, at least one class of employees is offered a
traditional group health plan while another class is offered an HRA.

(xiv)

Example (14). No employees offered an HRA.

(A) Facts. The facts are the same facts as in paragraph (f)(1)(xiii) of this section
(Example 13), except that Plan Sponsor K offers its full-time employees a traditional
group health plan and does not offer any group health plan (either a traditional group
health plan or an HRA) to its part-time employees.

(B) Conclusion. The regulations set forth under this section do not apply to Plan Sponsor
K because Plan Sponsor K does not offer an individual coverage HRA to any employee.

(xv)

Example (15). Full-time employees offered traditional group health plan; part-time
employees offered HRA.

(A) Facts. The facts are the same as in paragraph (f)(1)(xiii) of this section (Example 13),
except that Plan Sponsor K offers its full-time employees a traditional group health plan
and offers each of its part-time employees $500 in an HRA and otherwise on the same
terms.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is not
satisfied in this paragraph (f)(1)(xv) (Example 15) because, even though the full-time
employees and the part-time employees generally may be treated as different classes, in
this paragraph (f)(1)(xv) (Example 15), the minimum class size requirement applies to
the part-time employees, and it is not satisfied. Specifically, the minimum class size
requirement applies to the part-time employees because that requirement applies to an
applicable class offered an HRA when one class is offered a traditional group health plan
while another class is offered an HRA, and to the part-time and full-time employee
classes when one of those classes is offered a traditional group health plan while the other
is offered an HRA. Because Plan Sponsor K reasonably expects to employ fewer than
100 employees on the first day of the HRA plan year, the applicable class size minimum
for Plan Sponsor K is 10 employees, but Plan Sponsor K offered the HRA only to its 7
part-time employees.

(xvi)

Example (16). Satisfying minimum class size requirement based on employees offered
HRA.

(A) Facts. Plan Sponsor L employs 78 full-time employees and 12 part-time employees.
For 2020, Plan Sponsor L offers its 78 full-time employees a traditional group health plan



and each of its 12 part-times employees an HRA on the same terms. Only 6 part-time
employees enroll in the HRA. Plan Sponsor L reasonably expects to employ fewer than
100 employees on the first day of the HRA plan year.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is
satisfied in this paragraph (f)(1)(xvi) (Example 16) because full-time employees and part-
time employees may be treated as different classes, Plan Sponsor L offers an HRA on the
same terms to all the participants in the part-time class, and the minimum class size
requirement is satisfied. Specifically, whether a class of employees satisfies the
applicable class size minimum is determined as of the first day of the plan year based on
the number of employees in a class that is offered an HRA, not on the number of
employees who enroll in the HRA. The applicable class size minimum for Plan Sponsor
L is 10 employees, and Plan Sponsor L offered the HRA to its 12 part-time employees.

(xvii)

Example (17). Student employees offered student premium reduction arrangements and
same terms requirement.

(A) Facts. Plan Sponsor M is an institution of higher education that offers each of its part-
time employees an HRA on the same terms, except that it offers its part-time employees
who are student employees a student premium reduction arrangement, and the student
premium reduction arrangement provides different amounts to different part-time student
employees.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is
satisfied in this paragraph (f)(1)(xvii) (Example 17) because Plan Sponsor M offers the
HRA on the same terms to its part-time employees who are not students and because the
part-time student employees offered a student premium reduction arrangement (and their
varying HRAs) are not taken into account as part-time employees for purposes of
determining whether a class of employees is offered an HRA on the same terms.

(xviil)

Example (18). Student employees offered student premium reduction arrangements and
minimum class size requirement.

(A) Facts. Plan Sponsor N is an institution of higher education with 25 hourly employees.
Plan Sponsor N offers 15 of its hourly employees, who are student employees, a student
premium reduction arrangement and it wants to offer its other 10 hourly employees an
HRA for 2022. Plan Sponsor N offers its salaried employees a traditional group health
plan. Plan Sponsor N reasonably expects to have 250 employees on the first day of the
2022 HRA plan year, 15 of which will have offers of student premium reduction
arrangements.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is not
satisfied in this paragraph (f)(1)(xvii1) (Example 18). The minimum class size
requirement will apply to the class of hourly employees to which Plan Sponsor N wants
to offer the HRA because Plan Sponsor N offers a class of employees a traditional group
health plan and another class the HRA, and the minimum class size requirement generally
applies to a class of hourly employees offered an HRA. Plan Sponsor N's applicable class
size minimum is 20 because Plan Sponsor N reasonably expects to employ 235
employees on the first day of the plan year (250 employees minus 15 employees
receiving a student premium reduction arrangement). Plan Sponsor N may not offer the
HRA to its hourly employees because the 10 employees offered the HRA as of the first
day of the plan year does not satisty the applicable class size minimum.



(2)Examples regarding special rule for new hires. The following examples illustrate the
provisions of paragraph (c)(3) of this section, taking into account the provisions of
paragraph (d) of this section, in particular the special rule for new hires under paragraph
(d)(5) of this section. In each example, the HRA is an individual coverage HRA that has a
calendar year plan year and may reimburse any medical care expenses, including
premiums for individual health insurance coverage. The examples also assume that no
participants or dependents are Medicare beneficiaries.

Q)

Example (1). Application of special rule for new hires to all employees.

(A) Facts. For 2021, Plan Sponsor A offers all employees a traditional group health plan.
For 2022, Plan Sponsor A offers all employees hired on or after January 1, 2022, an HRA
on the same terms and continues to offer the traditional group health plan to employees
hired before that date. On the first day of the 2022 plan year, Plan Sponsor A has 2 new
hires who are offered the HRA.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is
satisfied in this paragraph (f)(2)(i) (Example 1) because, under the special rule for new
hires in paragraph (d)(5) of this section, the employees newly hired on and after January
1, 2022, may be treated as a new hire subclass, Plan Sponsor A offers the HRA on the
same terms to all participants in the new hire subclass, and the minimum class size
requirement does not apply to the new hire subclass.

(ii)

Example (2). Application of special rule for new hires to full-time employees.

(A) Facts. For 2021, Plan Sponsor B offers a traditional group health plan to its full-time
employees and does not offer any coverage to its part-time employees. For 2022, Plan
Sponsor B offers full-time employees hired on or after January 1, 2022, an HRA on the
same terms, continues to offer its full-time employees hired before that date a traditional
group health plan, and continues to offer no coverage to its part-time employees. On the
first day of the 2022 plan year, Plan Sponsor B has 2 new hire, full-time employees who
are offered the HRA.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is
satisfied in this paragraph (f)(2)(i1) (Example 2) because, under the special rule for new
hires in paragraph (d)(5) of this section, the full-time employees newly hired on and after
January 1, 2022, may be treated as a new hire subclass and Plan Sponsor B offers the
HRA on the same terms to all participants in the new hire subclass. The minimum class
size requirement does not apply to the new hire subclass.

(iii)

Example (3). Special rule for new hires impermissibly applied retroactively.

(A) Facts. For 2025, Plan Sponsor C offers a traditional group health plan to its full-time
employees. For 2026, Plan Sponsor C wants to offer an HRA to its full-time employees
hired on and after January 1, 2023, while continuing to offer a traditional group health
plan to its full-time employees hired before January 1, 2023.

(B) Conclusion. The special rule for new hires under paragraph (d)(5) of this section does
not apply in this paragraph (f)(2)(ii1) (Example 3) because the rule must be applied
prospectively. That is, Plan Sponsor C may not, in 2026, choose to apply the special rule
for new hires retroactive to 2023. If Plan Sponsor C were to offer an HRA in this way, it
would fail to satisfy the conditions under paragraphs (c)(2) and (3) of this section because



the new hire subclass would not be treated as a subclass for purposes of applying those
rules and, therefore, all full-time employees would be treated as one class to which either
a traditional group health plan or an HRA could be offered, but not both.

(iv)

Example (4). Permissible second application of the special rule for new hires to the same
class of employees.

(A) Facts. For 2021, Plan Sponsor D offers all of its full-time employees a traditional
group health plan. For 2022, Plan Sponsor D applies the special rule for new hires and
offers an HRA on the same terms to all employees hired on and after January 1, 2022,
and continues to offer a traditional group health plan to full-time employees hired before
that date. For 2025, Plan Sponsor D discontinues use of the special rule for new hires,
and again offers all full-time employees a traditional group health plan. In 2030, Plan
Sponsor D decides to apply the special rule for new hires to the full-time employee class
again, offering an HRA to all full-time employees hired on and after January 1, 2030, on
the same terms, while continuing to offer employees hired before that date a traditional
group health plan.

(B) Conclusion. Plan Sponsor D has permissibly applied the special rule for new hires
and is in compliance with the requirements of paragraphs (c)(2) and (3) of this section.

)

Example (5). Impermissible second application of the special rule for new hires to the
same class of employees.

(A) Facts. The facts are the same as in paragraph (f)(2)(iv) of this section (Example 4),
except that for 2025, Plan Sponsor D discontinues use of the special rule for new hires by
offering all full-time employees an HRA on the same terms. Further, for 2030, Plan
Sponsor D wants to continue to offer an HRA on the same terms to all full-time
employees hired before January 1, 2030, and to offer all full-time employees hired on or
after January 1, 2030, an HRA in a different amount.

(B) Conclusion. Plan Sponsor D may not apply the special rule for new hires for 2030 to
the class of full-time employees being offered an HRA because the special rule for new
hires may only be applied to a class that is being offered a traditional group health plan.

(vi)

Example (6). New full-time employees offered different HRAs in different rating areas.
(A) Facts. Plan Sponsor E has work sites in rating area 1, rating area 2, and rating area 3.
For 2021, Plan Sponsor E offers its full-time employees a traditional group health plan.
For 2022, Plan Sponsor E offers its full-time employees hired on or after January 1, 2022,
in rating area 1 an HRA of $3,000, its full-time employees hired on or after January 1,
2022, in rating area 2 an HRA of $5,000, and its full-time employees hired on or after
January 1, 2022, in rating area 3 an HRA of $7,000. Within each class offered an HRA,
Plan Sponsor E offers the HRA on the same terms. Plan Sponsor E offers its full-time
employees hired prior to January 1, 2022, in each of those classes a traditional group
health plan. On the first day of the 2022 plan year, there is one new hire, full-time
employee in rating area 1, three new hire, full-time employees in rating area 2, and 10
new hire-full-time employees in rating area 3.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is
satisfied in this paragraph (f)(2)(vi) (Example 6) because, under the special rule for new
hires in paragraph (d)(5) of this section, the full-time employees in each of the three



rating areas newly hired on and after January 1, 2022, may be treated as three new hire
subclasses and Plan Sponsor E offers the HRA on the same terms to all participants in the
new hire subclasses. Further, the minimum class size requirement does not apply to the
new hire subclasses.

(vii)

Example (7). New full-time employee class subdivided based on rating area.

(A) Facts. Plan Sponsor F offers its full-time employees hired on or after January 1, 2022,
an HRA on the same terms and it continues to offer its full-time employees hired before
that date a traditional group health plan. Plan Sponsor F offers no coverage to its part-
time employees. For the 2025 plan year, Plan Sponsor F wants to subdivide the full-time
new hire subclass so that those whose work site is in rating area 1 will be offered the
traditional group health plan and those whose work site is in rating area 2 will continue to
receive the HRA. Plan Sponsor F reasonably expects to employ 219 employees on
January 1, 2025. As of January 1, 2025, Plan Sponsor F has 15 full-time employees
whose work site in in rating area 2 and who were hired between January 1, 2022, and
January 1, 2025.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is not
satisfied in this paragraph (f)(2)(vii) (Example 7) because the new hire subclass has been
subdivided in a manner that is subject to the minimum class size requirement, and the
class offered the HRA fails to satisfy the minimum class size requirement. Specifically,
once the new hire subclass is subdivided the general rules for applying the minimum
class size requirement apply to the employees offered the HRA in the new hire subclass.
In this case, because the subdivision of the new hire full-time subclass is based on rating
areas; a class based on rating areas is an applicable class subject to the minimum class
size requirement; and the employees in one rating area are to be offered the HRA, while
the employees in the other rating area are offered the traditional group health plan, the
minimum class size requirement would apply on and after the date of the subdivision.
Further, the minimum class size requirement would not be satisfied, because the
applicable class size minimum for Plan Sponsor F would be 20, and only 15 employees in
rating area 2 would be offered the HRA.

(viii)

Example (8). New full-time employee class subdivided based on state.

(A) Facts. The facts are the same as in paragraph (f)(2)(vii) of this section (Example 7),
except that for the 2025 plan year, Plan Sponsor F intends to subdivide the new hire, full-
time class so that those in State 1 will be offered the traditional group health plan and
those in State 2 will each be offered an HRA on the same terms.

(B) Conclusion. The same terms requirement of paragraph (c)(3) of this section is
satisfied in this paragraph (f)(2)(viii) (Example 8) because even though the new hire
subclass has been subdivided, it has been subdivided in a manner that is not subject to the
minimum class size requirement as the subdivision is based on the entire state.

(ix)

Example (9). New full-time employees and part-time employees offered HRA.

(A) Facts. In 2021, Plan Sponsor G offers its full-time employees a traditional group
health plan and does not offer coverage to its part-time employees. For the 2022 plan
year, Plan Sponsor G offers its full-time employees hired on or after January 1, 2022, and
all of its part-time employees, including those hired before January 1, 2022, and those



hired on and after January 1, 2022, an HRA on the same terms, and it continues to offer
its full-time employees hired before January 1, 2022, a traditional group health plan.

(B) Conclusion. The minimum class size requirement applies to the part-time employees
offered the HRA in 2022 because the class is being offered an HRA; the special rule for
new hires does not apply (because this class was not previously offered a traditional
group health plan) and so it is not a new hire subclass exempt from the minimum class
size requirement; another class of employees (that is, full-time hired before January 1,
2022) are being offered a traditional group health plan; and the part-time employee class
is generally an applicable classes that is subject to the minimum class size requirement.
However, because the full-time, new hire subclass is based on the special rule for new
hires, the minimum class size requirement does not apply to full-time new hires offered
an HRA in 2022.

(g) Applicability date. This section applies to plan years beginning on or after January 1, 2020.



